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September 25, 2006

The Honorable Tom Craddick

Speaker, Texas House of Representatives
Room CAP 2W.13

P.O. Box 2910

Austin, Texas 78768

Dear Speaker Craddick:

As you know, a committee's interim report is a work of consensus. It is rarely the case,
however, that a committee is in complete agreement on all aspects of the final product.
While 1 agree with most of the findings and recommendations of the 2006 House
Committee on Local Government Ways & Means interim report, I take issue with others.
In particular, I do not share the committee's view of illegal immigration as an unfunded
mandate on local communities. I believe that this perspective is a potentially divisive one
for Texas to embrace in future policymaking.

While it is true that undocumented immigrants create some additional costs and unique
challenges for local communities, most undocumented populations are attracted to Texas
because our labor market has unmet needs. In meeting those needs, undocumented
workers generate income and economic activity that benefits, by and large, not only the
local communities they inhabit, but also the State of Texas and our Nation.

A lack of federal immigration reform has not created the phenomenon of illegal
immigration, although thoughtful federal action could certainly improve the current
situation for both citizens and undocumented populations alike. Rather, the law of supply
and demand and the needs of our changing economy -- as well as the economic
conditions in other nations -- have come together to create the forces that draw increasing
numbers of human beings to the United States in hope of a better life.

Undocumented populations in the United States purchase goods, pay rent that contributes
to local property taxes, and engage in other taxed and fee-for-service transactions that
contribute millions to local, state and federal revenue streams. They build our homes and
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work in them; they grow and harvest our food; they even care for our infants and
children. Simply put: undocumented residents are not a net financial drain or an unfunded
federal mandate on local communities. They provide a necessary labor force in the
economies of many communities in Texas. Indeed, many of those communities would
suffer severe financial losses exceeding any costs that illegal immigration imposes on
them if their undocumented workforces were to disappear.

It is true that the United States must embrace comprehensive immigration reforms that
keep our borders safe while continuing to extend opportunities for a better life in this
country. That respects both our heritage and our future.

It is true that the United States must modernize its immigration code to reflect the fact
that immigrants come to this country to take jobs that would otherwise go unfilled. That
is the nature of our current economy.

And it is also true that local communities need assistance to deal with the strains created
by a rapidly globalizing labor market. But those strains are brought on by the needs of
American citizens, as well as the needs of legal and illegal immigrants.

I believe that portraying illegal immigration in Texas as an unfunded mandate fails to
properly present the complex role that immigration -- both documented and
undocumented -- plays in our State. And it is a portrayal that unnecessarily sours the
conversation regarding the future of immigration in Texas.

The starting point for any discussion on immigration, and all the benefits and costs it
provides, should be a clear framing of the issue. Therefore, I object to language in the
interim report that represents illegal immigration as a type of unfunded mandate. This
language unhelpfully expands the meaning of the term, and improperly conflates it with a
complicated national phenomenon -- immigration -- that rests at the heart of our identity
as Americans and Texans. It further muddies the debate on an emotional, sensitive, and
potentially divisive issue that affects millions of citizens -- and those who want to join
them.

Very truly yours,

CARLOS I. URESTI
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House Committee on Local Government Ways & Means:
Interim Charges

1. Study the impact of unfunded mandates by state and federal
governments on cities.

2. Compare and evaluate how counties and school districts impose
(levy) property taxes, including a study and evaluation on the
effective tax rate, the rollback tax rate, and rollback elections.

3. Research and make recommendations regarding the Central
Appraisal Districts in Texas; evaluate the makeup of the board of
directors; examine whether consolidation of certain appraisal
districts would save money; review appraisal districts' methodology
in arriving at appraisal values; determine the impact of the
Comptroller's Office audit on the operation of the appraisal district
and its derivation of appraisal values.

4. Review the current system of appraising property located in more
than one appraisal district as created in House Bill 703, 78th
Legislature. Determine if one fair and equal value per property for ad
valorem taxes is preferable to the current system, and whether it is
more efficient to appraise property on a county line basis or on a
jurisdictional basis.




Interim Charge #1

Study the impact of unfunded mandates by
state and federal governments on cities.
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HISTORICAL PERSPECTIVE

In 2004, a resolution was adopted by 253 Texas counties to bring the issue of
unfunded mandates before the Texas Legislature. Unfunded mandates are
considered an obligation imposed on local entities by either the state or the
federal government. These mandates are handed down by the Legislature with
little or no funding to implement the newly created programs or expansion of
existing programs. Therefore, cities and counties have to either raise local taxes
or make cuts in other services to comply with the new mandate. The resolution
directly addressed this dilemma by proposing a constitutional amendment which
would prohibit the Legislature from enacting any further mandates without
providing the necessary funding for those new programs. Needless to say, the
resolution met with opposition from the Legislature.

However, recognizing the financial burden that local governments were faced
with, Representative Cuellar introduced House Bill 66.: The purpose of HB 66
was to establish an interagency workgroup to compile “a list of all unfunded
[emphasis added] state mandates enacted during each regular and special
session.”2 HB 66 also required the workgroup to review as well as evaluate the
costs and benefits associated with each unfunded mandate after it was enacted
for three years. Any findings by the workgroup would be brought forward at the
next legislative session. With the passage of HB 66, a state mandate was defined
as:

“[A] requirement made by a statute enacted by the legislature on or
after January 1, 1997, that requires a political subdivision to
establish, expand, or modify an activity in a way that requires the
expenditure of revenue by the political subdivision that would not
have been required in the absence of the statutory provision”3

However, any mandates that complied with the “Texas Constitution, federal law,
a court order, a voter-approved motion or to maximize receipt of federal funds in
the areas of education, health and human services and criminal justice”4 were
automatically excluded from the workgroup’s list. In August 1998, the
workgroup prepared a list of six unfunded mandates in bills which were later
enacted during the 75th Legislature. Along with the six unfunded mandates, the
workgroup also set forth several criteria to identify what is considered an
unfunded mandate:

e have had a major impact on local government;

1 75th Regular Legislative Session, 1997.

2 House Research Organization, “Someone Must Pay: Proposals for Dealing with Unfunded
Mandates” Interim News 78-7 (July 22, 2004): 1.

3 Tex. Gov't Code, §321.001.

4 House Research Organization, 2.



e have not been incidental to a major, broad-based policy bill with statewide
impact;

¢ have constituted a cost to local government, not a loss of funds to them;
have not been a clarification of a previous statute; and
have not been requested by a unit of local government.

The workgroup’s list of six unfunded mandates included bills that contained
requirements for

o school districts to test natural gas piping systems;

cities to pay for a public record mapping of extraterritorial jurisdiction;

safety equipment for buses;

criminal background checks for bus drivers;

appraisal districts to pay for notice of a property owner’s right to protest

tax matters; and

e County Clerks to pay for administrative costs due to funds tendered into
registry of the court.5

Then in 2003, during the 78th Legislature, Regular Session, Senator Ratliff
introduced Senate Bill 19 which, in essence repealed the Unfunded Mandates
Interagency Workgroup. Even though part of the statute remains intact, it is
simply inactive without the section pertaining to the interagency workgroup.

LIMITS IN OTHER STATESS

In addition to Texas, about 30 states have some sort of limit on state mandates
on local governments, although many are in statute alone. Most states also have
some method for ascertaining the fiscal impact of legislation on local
governments, usually through fiscal notes attached to proposed legislation that
estimate the cost or gain to local governments if a bill were enacted. Fiscal notes
in Texas are required by House and Senate rules and prepared by the Legislative
Budget Board.

Require local approval. In the 1980s, Alabama voters approved constitutional
amendments that prohibit the enforcement of a state law increasing local
expenditures or decreasing revenues unless the law is approved by a local
governing body. Louisiana voters in 1991 amended the state constitution to
permit mandates with local approval and funding. Other states that permit
mandates with local approval are Alaska, Massachusetts, New Hampshire, and
Oregon.

51d.

6 The entire “Limits in Other States” section of this document is taken from House Research
Organization, “Someone Must Pay: Proposals for Dealing with Unfunded Mandates” Interim
News 78-7 (July 22, 2004): 2-4.



Require reimbursement. California voters in 1979 approved a referendum
requiring the state to reimburse local governments for all costs attributable to
state mandates. Hawaii’s constitution, amended in 1978, requires that the state
share the cost of any new state mandate, as does Tennessee’s constitution. The
Maine Constitution requires that the legislature fund at least 9o percent of the
cost of state mandates. Other states that constitutionally require reimbursement
include Florida, Massachusetts, Michigan, Missouri, New Hampshire, New
Mexico, New Jersey, and Oregon.

Permit opting out. The Colorado Constitution, amended in 1992, allows local
governments not to fund, or to fund at a lower level, programs mandated by the
state legislature, except for public education through grade 12.

"California voters in 1979
approved a referendum
requiring the state to
reimburse local governments for
all costs attributable to state

| mandates."”

Offer new funding sources. Among other provisions, Florida’s Constitution
permits unfunded mandates when the state legislature authorizes a local
government to create a new funding source not previously available to it. Other
states that permit mandates with a new source of revenue include Louisiana and
New Mexico.

Prohibit reducing funding. Among other provisions, Florida’s Constitution
forbids the state legislature, except by two-thirds vote of the membership of each
house, to reduce local governments’ ability to raise revenue or to reduce the
percentage of state tax shared with local governments. Maine’s Constitution
requires the state to reimburse at least 50 percent of any property tax revenue
loss resulting from statutory property tax exemptions. The Pennsylvania
Constitution requires the commonwealth to reimburse any lost revenue due to
tax exemptions, but excludes certain exemptions, such as those for cemeteries,
churches, and veteran’s posts.

Other provisions. Some states exclude certain mandates from constitutional
prohibition. Common exclusions include mandates required to comply with
federal law, expenditures required to comply with a law that applies to all people
similarly situated, and certain classes of laws, such as election and criminal laws.
Oregon also has an arbitration panel to resolve disputes between local
governments and the state relating to unfunded mandates. Many states,
including Florida, Louisiana, Maine, Massachusetts, New Jersey, and Oregon,



permit mandates that are enacted by a two-thirds, three-quarters, or other
higher-standard vote of each house.

OVERVIEW OF CURRENT MANDATES

"Cities and counties find themselves
Jalling further and further behind in
their capital funding so as to keep up with
the immediate demands of funding
mandates. "

Cities and counties define unfunded mandates as financial burdens placed upon
them by federal and state actions, often creating a need for increased property tax
revenue at the local level. Such actions could include:

e adirective to cities and counties without the necessary funding to carry out
the directive;

e withdrawal of or cuts in state or federal funding to carry out existing
directives;

e changes in state operations which inadvertently result in local government
expenses and inefficiencies; and

e a directive that may have some funding associated with it but not nearly
enough to fully fund the implementation of the directive.

Texas cities and counties both face numerous mandates, many of which are
shared in common. Cities and counties also differ to some degree in the scope
and impact of mandates. Cities tend to see more costly federal mandates, but less
costly state mandates. Counties tend to be the opposite, with more explicit and
costly state mandates.

How do cities and counties in Texas respond to unfunded and partially funded
mandates? They comply and, if necessary, look to increased taxes and fees to pay
for the mandates. They typically do not look to the state, because Texas does not
routinely fund the general operating expenses of local governments.

Unfortunately, increased taxes and fees often provide insufficient funds to fully
comply with new mandates. This necessitates increased taxes or gradual but
systematic cuts in funding to other services. In order to avoid increasing taxes,
local officials often attempt to put off current expenditures as these are the ones
least likely to anger the public. Thus, unfunded mandates tend to result in

10



decreased capital expenditures such as for roads, bridges, streets, sewer, and
water.

Cities and counties find themselves falling further and further behind in their
capital funding so as to keep up with the immediate demands of funding
mandates. The reality is that unfunded and partially funded mandates either
have to be funded through additional revenues or they may damage other
programs as cities and counties shift resources.

Federal Mandates on Cities

Air and Water Quality

Water Quality

The Safe Drinking Water Act (SDWA), 42 U.S.C. §300(f), et seq. (1974), was
originally passed by Congress in 1974 to protect public health by regulating the
nation's public drinking water supply. The law was amended in 1986 and 1996
and requires many actions to protect drinking water and its sources. SDWA
authorizes the United States Environmental Protection Agency (EPA) to set
national health-based standards for drinking water to protect against both
naturally-occurring and man-made contaminants that may be found in drinking
water. If a water system is not meeting these standards, it is the water supplier's
responsibility to notify its customers. Many water suppliers now are also
required to prepare annual reports for their customers.”

Essential components of safe drinking water include protection and prevention.
States and water suppliers, including cities, must conduct assessments of water
sources to see where they may be vulnerable to contamination.8

New crypto sporidium and disinfection by-product standards will require
additional testing in the City of Houston over the next two years at a cost of $2
million. This could lead to required treatment plant modifications that could cost
as much as $50 million depending on the test results.?

The City of Nacogdoches will be required to comply with the Enhanced Surface
Water Treatment Rule (LT2) within the next 18 months at a cost of
approximately $60,000 to improve drinking water quality and provide additional
protection from disease-causing microorganisms and contaminants.©

7 United States Environmental Protection Agency, "Safe Drinking Water Act 3oth Anniversary
Understanding the Safe Drinking Water Act" (Washington, DC: EPA, 2004 accessed 22 May
2006) Available from http: //www.epa.gov/safewater/sdwa/30th/factsheets/understand.html
8 1d.

9 Judy Gray Johnson, 2.

10 Jeff Jeffers, written testimony to the Texas House of Representatives Committee on Local
Government Ways and Means April 18, 2006.
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The Clean Water Act (CWA) is the cornerstone of surface water quality protection
in the United States so that the surface waters can support "the protection and
propagation of fish, shellfish, and wildlife and recreation in and on the water."2
The National Pollutant Discharge Elimination System (NPDES) Stormwater
Program was created in October 1990. These regulations define certain
stormwater discharges as point sources subject to the NPDES permit program.
The two broad areas of stormwater point sources are storm water discharges
associated with industrial activity and municipal separate stormwater sewer
systems (MS4s). Yearly permitting cost to the City of Beaumont is $250,000 to
$400,000.12 Counties are also affected by the NPDES permit program.

Air Quality

The 1990 Clean Air Act, 42 U.S.C. §7401, et seq. (1970), is the comprehensive
federal law that regulates air emissions from area, stationary, and mobile sources,
acid rain, ground-level ozone, stratospheric ozone depletion, and air toxics. It
authorizes the EPA to establish National Ambient Air Quality Standards
(NAAQS) to protect public health and the environment. Under this law, EPA sets
limits on how much of a pollutant can be in the air at any location in the United
States to ensure that all Americans have the same basic health and environmental
protections. The law allows individual states to have stronger pollution controls,
but weaker pollution controls are not allowed.!3

The Clean Air Act mandates put costly requirements on cities and counties in
larger metropolitan areas to reduce ozone. The major cost is associated with the
increase in construction costs of added capacity street projects.4

First Responders

The Occupational Safety & Health Administration (OSHA) mandates Hepatitis B
shots to be given to all first responders. For the City of Denton this is equal to
approximately $400 per employee or $32,000 total cost. In the 78th legislative
session the State mandated that certain public safety personnel be tested for
Hepatitis B and C each year.!5

Federal Mandates on Counties

1 United States Environmental Protection Agency, "Introduction to the Clean Water Act"
(Washington, DC: EPA) Available from http://www.epa.gov/watertrain/cwa/.

12 City of Beaumont, "Federal/State Unfunded Mandates" (submitted to the House Committee on
Local Government Ways & Means, Beaumont, TX: Beaumont, 2006), 1.

13 United States Environmental Protection Agency, "Clean Air Act" (Washington, DC: EPA)
Available from http://www.epa.gov/regions/defs/html/caa.htm.

14 City of Beaumont, "Federal/State Unfunded Mandates", 1.

15 Ryan Brown, "Unfunded Mandates" (letter submitted to the House Committee on Local
Government Ways & Means, Dallas, TX: Dallas County Budget Office, January 4, 2006), 1 and
Tex. Health & Safety Code, §81.095.
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Juvenile Services

In fiscal year 2003, state funds accounted for about 25% of total funding for
juvenile probation services. Local commissioners courts provide approximately
66% of the total funding from county budgets. The remaining expenditures were
funded through the federal government or other local entities'6. According to
‘Maintenance of Local Financial Support,’?7 in order to obtain the 25% of funding
from the state, counties must maintain expenditures at least equal to the amount
spent in fiscal year 1994. Counties do not have the option to cut expenditures for
these juvenile services to redirect funding in another area of need thus limiting
the commissioners courts’ financial management flexibility. However, the federal
government (as well as the state) has recently decreased funding of grants to
assist in juvenile residential placement services. Dallas County alone has lost in
excess of $1.2 million for fiscal year 2006 due to reduced state and federal
grants.:8

County governments are required to provide education services to students
expelled from school for misconduct at the school district’s discretion. Juvenile
Justice Alternative Education Programs (JJAEPs) supply the education for these
students which is mandated for counties with populations of more than
125,000.19

State Mandates on Cities

Municipal Courts

State law requires that municipal courts collect large amounts of state fees on city
offenses. The City of Nacogdoches estimates that 50% of Class C violations go
into warrant status. After 60 days they are considered uncollectible and are sent
to a collection agency which retains 30% of the amount collected. Increasing the
fine amounts would only increase the amount of uncollectible revenue and do
little to increase city revenue.20

Utilities
In 1995, the Texas Legislature required all electric utilities in Texas to reduce

their base rate charges for electric service provided “to a facility of a four-year
state university, upper-level institution, Texas State Technical College or college”

16 Texas Juvenile Probation Commission, "The State of Juvenile Probation Activity in Texas :
Statistical and Other Data on the Juvenile Justice System in Texas for Calendar Year 2003"
(Austm, TX: TJPC August 2005), 3. Available from:

h www.tjpe.state. ublications/reports/RPTSTAT2003.pdf.

17 Tex Hum. Res. Code, §141 082.

18 Ryan Brown, 1.

19 Tex. Educ. Code, §37.011.

20 City of Nacogdoches, 7-8.
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by 20%. As of 2006, the total impact of this mandate on the City of Denton is
that the two universities combined pay approximately $839,866 per year less for
their electric service than it costs to serve them.2!

In 2003 the Legislature exempted state colleges and universities from paying
municipal storm water utility fees. The exemption for state properties and state
universities reduced the revenues from Denton’s municipal drainage fee by
$252,000.22

Environmental

Construction Permits

Under Construction General Permit, TXR 150000,23 construction activities from
which runoff goes into or adjacent to any surface water in the state are regulated
according to the area of land disturbed.

e Large construction activities, which disturb 5 or more acres or are part of a
larger common plan of development that will disturb 5 or more acres, are
regulated under this general permit.

¢ Small construction activities which disturb at least 1 but less than 5 acres,
or are part of a larger common plan of development that will disturb at
least 1 but less than 5 acres, are also regulated under this general permit.

e Construction activities that disturb less than 1 acre, and are not part of a
larger common plan of development that would disturb 1 or more acres,
are not required to obtain coverage under this general permit.24

Permitting costs can range from $1,000 to $5,000 per acre and are not limited to
cities and counties.

Testing

The City of Nacogdoches currently operates a 320-acre Type I landfill with an
operating budget of $1,364,725. Over $100,000 of that budget is for
environmental testing. Current requirements are for methane testing four times
a year, groundwater testing two times a year and storm water testing four times a
year. These are the minimum testing requirements; if found to be outside the
limits established by the Texas Commission on Environmental Quality (TCEQ),
additional testing is required.25

21 City of Denton, written testimony to the Texas House of Representatives Committee on Local
Government Ways and Means April 18, 2006, 1.
22 City of Denton, 1.
23 Tex. Water Code, §26.040 and Section 402 of the Federal Water Pollution Control Act.
24 Texas Commission on Environmental Quality, Storm Water Discharges from Construction
Actwmes Am I Regulated? (Austm, TX accessed 22 May 2006); available from

li

25 ertten testlmony prov1ded by the City of Nacogdoches
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Public Safety

In 2001, SB 1074 was signed into law as the Texas Racial Profiling Act. As part of
the racial profiling regulations, effort must be made to install video cameras into
patrol cars at a cost of approximately $6,000 each. If the cameras are not
installed, large amounts of statistical data on all traffic and pedestrian stops must
be kept limiting the time the officer is able to patrol the streets.2¢

State Mandates on Counties

Indigent Health Care

The Indigent Health Care and Treatment Act of 1984 required counties and
hospital districts to pay for the provision of health care to certain indigent
residents as the payor of last resort. Counties are required to spend an amount of
up to 8% of their general tax levy. Once this threshold is reached, the state
provides assistance up to 90% of actual expenditures. This amount is further
limited by actual state appropriations. State funding has decreased from around
$9 million in 2000 to about $5 million in 2005.27

In January of 2006 President Bush signed the Deficit Reduction Act of 2005
which included several provisions that “will cost American states and counties
billions of dollars.”28 These include reductions in child support payments, new
requirements and penalties in the Temporary Assistance for Needy Families
Block Grant (TANF), reductions in allowable expenditures under foster care
administrative costs and broad discretion the Secretary of Health and Human
Services (HHS) in determining TANF eligible activities and participation. “The
child support changes were declared an unfunded mandate by the Congressional
Budget Office.”29

States can impose nominal cost sharing requirements on certain population
groups for most services, including prescription drugs. Certain groups, including
children and pregnant women, cannot be charged cost sharing. Cost sharing is
prohibited for some services such as emergency room visits, family planning
services, and hospice care. Providers generally cannot deny services or drugs to
beneficiaries based on unpaid co-payments, although beneficiaries remain liable
for the amounts.3°

26 Tex. Code Crim. Proc, art. 2.132(7)(d).

27 Don Lee, written testimony to the Texas House of Representatives Committee on Local
Government Ways and Means April 18, 2006, 3.

28 National Association of Counties, “House Narrowly Approves Budget Reconciliation Bill,”
Legislative Bulletin, 3 February 2006.

29 Id.

30 Kaiser Commission on Medicaid and the Uninsured, Deficit Reduction Act of 2005:
Implications for Medicaid (Menlo Park, CA: The Henry J. Kaiser Family Foundation, February
2006), 1.
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According to the National Association of Counties, The Deficit Reduction Act will
cut over $4 billion in Medicaid spending and over $5 billion in Medicare
spending over a five year period. Nearly a third of the Medicaid savings will
come from changes in prescription drug payment policies changing the way in
which state Medicaid programs pay pharmacists for prescriptions. Premiums
and cost sharing provisions will account for nearly $2 billion in reduced federal
spending allowing higher co-payments for non-emergency services provided in
an emergency room and increased cost sharing for non-preferred drugs.3:

In addition, the new federal requirement “compels anyone seeking Medicaid
coverage to provide a birth certificate, a passport, or another form of
identification in order to sign up for benefits or renew them.”32 No such proof
was previously required.

Indigent Defense

In the legislative session completed in June of 2003, the Texas Legislature
approved modest increases in state funding for indigent defense. These increases
reflect a commendable commitment to improving indigent defense, but will still
leave approximately 90% of the indigent defense cost burden on Texas counties.33

Even with current spending, Texas spends less per capita on indigent defense
than most comparable Southern states34 as seen in the following table.

31 National Association of Counties.

32 Scott Helman, “US Rule Demands Proof of Citizenship for Healthcare,” The Boston Globe, 11
April 2006.

33 The Equal Justice Center, Texas Indigent Defense Spending (Austin, TX: The Center, 2003

accessed 23 May 2006); available from http://www.equaljusticecenter.org/new page 39.htm.
34 Id.
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as 20,851,820 $7,540,649[2] $106,296,379 = $113,837,028
Florida 15,982,378 = $144,800,000 = $35,875,000[3] = $180,675,000
Georgia 8,186,453  $9,423,078[4]<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>