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INTRODUCTION

At the beginning of the 79th Legislature, the Honorable Tom Craddick, Speaker of the Texas House
of Representatives, appointed nine members to the House Committee on Land and Resource
Management. The Committee membership included the following: Chairman Anna Mowery, Vice-
Chairman Linda Harper-Brown, Joseph "Joe" Pickett, Roy Blake, Jr., Robby Cook, Juan Escobar,
David Leibowitz, Sid Miller, and Rob Orr.

Pursuant to House Rule 3, Section 25, the Committee has jurisdiction over all matters pertaining to:

()
)
€)
(4)
©)

The management of public lands;

The power of eminent domain;

Annexation, zoning, and other governmental regulation of land use;
Problems and issues particularly affecting rural areas of the state; and

The following state agencies: the School Land Board, the Board for Lease of

University Lands, the Coastal Coordination Council, and the General Land
Office.




HOUSE COMMITTEE ON LAND AND RESOURCE MANAGEMENT
INTERIM STUDY CHARGES
During the interim, Speaker Craddick charged the Committee with the following issues:

CHARGE "Determine the appropriateness of non-elected governmental bodies exercising the
power of eminent domain to condemn property."

CHARGE "Consider the potential establishment of a single and uniform approach to dealing
with situations involving overlapping, extraterritorial jurisdictions."

CHARGE "Study the powers and practices of homeowner associations in Texas and the possible
need for legislation, such as the proposed Texas Uniform Planning Community Act,
to address the rules, enforcement, restrictions, and other matters within the authority
of a homeowner association. (Joint Interim Charge with the House Committee on
Business and Industry).

CHARGE "Monitor the agencies and programs under the committee's jurisdiction.

Each charge was studied by the Committee as a whole.

The Committee has concluded its hearings and research and issued the following report.




CHARGE 1

"Determine the appropriateness of non-elected governmental bodies
exercising the power of eminent domain to condemn property."




APPROPRIATENESS OF NON-ELECTED GOVERNMENTAL BODIES
EXERCISING EMINENT DOMAIN

INTERIM CHARGE

"Determine the appropriateness of non-elected governmental bodies exercising the power of eminent
domain to condemn property."'

SCOPE OF REPORT

It is not possible to determine the appropriateness of allowing non-elected governmental bodies to
exercise the power of eminent domain in this state without a thorough understanding of the power to
be granted, especially given the expansive nature of the power of eminent domain during the past
century. For this reason, this report reviews in some detail the ever-changing question of how to
define "public use". Equally important to this discussion is an understanding of what types of
entities (both public and private, elected and non-elected) have historically been granted this power
and why.

"Non-controversial" uses of the power of eminent domain, which this report defines as those uses
made by elected bodies for what are true "public uses", such as the construction of roads, schools,
courthouses, and post offices, for example, are not the focus of this report. Instead, this report
examines "controversial" uses of the power of eminent domain, defined as those uses made by non-
elected (often private) entities and those uses that result in significant private benefit.

BACKGROUND

Eminent domain is the power of government to take private land for public use. This power is
limited by both the federal and state constitutions, all of which require that when government does
take private property for public use that it must fairly compensate the owner for the property taken.’
The right of a property owner to be compensated for the taking of his property by any party is a
“vested right” under the federal constitution.> Any state law that purports to take away this right is

'Rule 3, Section 25(2), of the Rules of The Texas House, grants jurisdiction to the House Committee on Land
and Resource Management "over all matters pertaining to [. . .] the power of eminent domain."

% See, U.S. CONST., Amend. V; TEX. CONST., art I, § 17. Takings Clauses are explicit in 48 states. Courts in
New Hampshire and North Carolina construe sections of their state constitutions as implementing the common law
requirement for just compensation for takings be paid by the state and its subdivisions.

? Prior to the adoption of the Fourteenth Amendment the power of eminent domain of state governments "was
unrestrained by any federal authority." Green v. Frazier, 253 U.S. 233, 238 (1920). In Barron v. City of Baltimore, 32
U.S. 243 (1833), the court ruled that the Bill of Rights restricted only the federal government and did not apply to the
states.




unconstitutional under the Fourteenth Amendment to the United States Constitution.*

The U.S. Constitution's Takings Clause, found in the Fifth Amendment to that document, states in
pertinent part that "No [. . .] private property [shall] be taken for public use, without just
compensation."’ In Texas, Section 17 of Article I of the constitution provides that "No person's
property shall be taken, damaged or destroyed for or applied to public use without adequate
compensation being made, unless by the consent of such person [. . .]."®

It is a matter settled by law that the power of eminent domain is delegated by the Texas Constitution
to the legislature.” The legislature may grant the authority to exercise that power to governmental
and non-governmental entities as long as the exercise is for a public use.> Chapter 21 of the Texas
Property Code provides the basic framework in Texas regarding takings.” In addition, numerous
provisions throughout the Texas codes grant the power of eminent domain to various governmental
and non-governmental entities, generally for specified public uses.'

Importantly, neither the U.S. nor Texas constitutions specifically authorize the use of eminent
domain by either of these respective governments.'" Courts and scholars have proposed various
sources that authorize the use of eminent domain by governments. For example, Errol M.
Meidlinger, a private property rights scholar, has argued that "practical, historical, and philosophical
assertions are often intermingled in justifying the basic power" of eminent domain.'* Meidlinger
suggests that notions of natural law, basic sovereignty, reserved rights, and historical legitimacy have
been used by various courts to justify the state's power of eminent domain. "

* See, Chicago, B. & Q. R. CO. v. City of Chicago, 166 U.S. 226 (1897) (holding that the Fourteenth
Amendment to the U.S. Constitution restrains actions by a state through either its legislative, executive, or judicial
department, which deprives a party of his property without due compensation).

>U.S. CONST., Amend. V.

STEX. CONST., art L, § 17.

:See, Mercier v. MidTexas Pipeline Co., 28 S.W.3d 712, 716 (Tex. App.--Corpus Christi 2000, pet. denied).

Ibid. '

® TEX. PROP. CODE . § § 21.001 ef seq.

1 See, Texas Legislative Research Division, FACTS AT A GLANCE, Texas Statutes Granting, Prohibiting, or
Restricting the Power of Eminent Domain (March 2006) (listing the numerous statutory provisions regarding eminent
domain).

' Regarding the general power of eminent domain, it is important to remember the fundamental distinction
between the federal and states constitutions. The U.S. Constitution is a "granting" document, meaning that the federal
government has only those powers that are granted to it by the Constitution. Provisions in the federal Bill of Rights are
direct limitations on the specific powers delineated in the Constitution. For example, the power of eminent domain is
arguably granted to the federal government in the Necessary and Proper Clause, found in Article I, Section 8, of the
Constitution. This clause is limited by the Takings Clause found in the Fifth Amendment. On the other hand, the Texas
Constitution, like all state constitutions, is a "limiting" document, meaning that the state government has all those powers
that are not prohibited to it.

12 Errol E. Meidlinger, "The 'Public Uses' of Eminent Domain: History and Policy", 11 Env. L. Rev. I (Fall
1980), at 5.

13 See, Meidlinger, notes 11-14, at 5-6. Meidlinger correctly points to the following sources to substantiate the
various arguments for the legitimacy of the use of eminent domain by governments.

Regarding the "natural law" argument, he lists Gardner v. Village of Newburgh, 2 Johns. Ch. 162 (N.Y. 1816)
and Sinnickson v. Johnson, 17 N.J.L. 129 (1839); Young v. McKenzie, 3 Ga. 31 (1847).

Regarding the "basic sovereignty" argument he explains that "The argument is that the power to condemn is
inherent in the exercise of sovereignty. It is necessary to the existence of government, and all governments, by circular
implication, posses it." Meidlinger points to the following cases: Kohl v. United States, 91 U.S. 367 (1876); San Mateo
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SUMMARY OF COMMITTEE ACTION

The Full Committee heard testimony at a scheduled public hearing on May 3, 2006, in Austin, Texas.
Those who testified were:'*

For:  Fitzgerald, Dr. Robert T. (Medina Co. Environmental Action Association)
Fournier, Richard (Self)
Mangold, Russell J. (Self)
Mangold, Verlyn (Self)
Pietruszewski, Brian (MCEAA, Inc.)
Winkler, Nora L. (Self)
On:  Peacock, Bill (Texas Public Policy Foundation)

The testimony taken in committee came almost wholly from a group of property owners in Medina
County who are affected by Vulcan Materials, a private company that is attempting to condemn
roughly ten miles of land for the purpose of building a railroad spur line to transport limestone from
their quarry to a major rail site. The company claims that its power to use eminent domain is
authorized to common carriers, such as railroads, and that their use of the rail line qualifies them as a
common carrier. The property owners who testified against this argument argued that while the
power of eminent domain should be preserved for common carriers, eminent domain is abused when
the purpose for which property is condemned is not truly for public usage or benefit, as they contend.

DISCUSSION

Importance of the Protection of Private Property

County v. Coburn, 130 Cal. 631, 63 P. 78 (1900); Northeastern Gas Trans. Co. v. Collins, 138 Conn. 582, 87 A.2d 139
(1952); Water Works Co. v. Burkhart, 41 Ind. 364 (1872); Beekmanv. Saratoga & S.R.R., 3 Paige Ch. 45 (N.Y. 1831);
Covington & Cincinnati Bridge Co. v. MacGruder, 63 Ohio St. 455, 59 N.E. 216 (1900); White v. Nashville & Nw.R.R.,
54 Tenn. (7 Heisk.) 518 (1872); Stearns v. Barre, 73 Vt. 281, 50 A. 1086 (1901).

Regarding the "reserved rights" argument he explains that "The reserved rights notion seems to trace to the civil
law writer Grotius, who hypostatized that all land had been held by the sovereign prior to private possession and that
private possession was subject to an implied reservation that the sovereign could retake possession. [. . .]. Various
criticisms may be noted. First, this theory of origin does not necessarily imply a compensation requirement. Second, in
the United States there are generally two sovereignties, both having eminent domain power over the same property. It is
difficult to argue that both have some concurrent prior ownership interests, particularly as regards the colonial states."
Meidlinger points to the following cases as further evidence: Little Rock Junction Ry. v. Woodruff, 49 Ark. 381, 5 S.W.
792 (1887); Todd v. Austin, 34 Conn. 78 (1867); Board of Health v. Van Hoesen, 87 Mich. 533, 49 N.W. 894 (1891).

Regarding the "historical legitimacy" argument he explains that "A variety of cases, including Gardner v.
Village of Newburgh, 2 Johns. Ch. 162 (N.Y. 1816), suggest eminent domain derives from common law practices [and
that . . .] is a natural outgrowth of feudal tenure [. . .]. Some courts, finally, have used an implied consent theory
analogous to classical conceptions of social contract. Members of society, it is suggested, in coming together to organize
governments, have impliedly consented that their property rights will yield to the needs of government."

14 This list of witnesses is formatted in line with how Witness Affirmation Forms were completed at the time of
the hearing. The Committee does not feel that it is appropriate to attempt to decipher the specific viewpoints of any
witness from the witness' testimony.




In 1795, Justice William Paterson, writing for the U.S. Supreme Court in Varnhorne's Lessee v.
Dorrance, expressed the generally held Enlightenment and American view that:

"the right of acquiring and possessing property, and having it protected, is one of the
natural, inherent, and unalienable rights of man [. . .]. The preservation of property
then is a primary object of the social compact.""

In further strongly worded language, Justice Paterson explained that the power of eminent domain is
a "despotic power," but one that "government could not subsist without."'® In Paterson's opinion, the
power of eminent domain should not be "exercised except in urgent cases, or cases of the first
necessity."!” Justice Paterson's words should not be read lightly. As a delegate to the Constitutional
Convention and joint author of the U.S. Constitution he certainly understood not only the importance
of the protection of private property to a free society, but also that this view was deeply ingrained in
Americans' conceptions about the nature of their government and society.

Like Justice Paterson, the founders of both this nation and Texas considered the right to hold private
property to be not only a fundamental right, but to be a primary source of all civil liberties.'® James
Madison, the author of the federal takings clause, explained what he considered to be axiomatic in
1792 when he stated that "As a man is said to have a right to his property, he may be equally be said
to have a property in his rights."'® As products of the Enlightenment, these men viewed property to
be a God given and natural right that was a central component to both the establishment and
maintenance of all civil governments.

The conception that the possession of private property is a natural, and therefore, fundamental right,
traces its roots back to Enlightenment ideas regarding the very nature of man and of civil
government. This "right of Englishmen" had been expounded at least since the seventeenth century

> Vanhorne's Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 310 (C.C.D. Pa. 1795); See, also, John Locke, Two
Treatises of Government, ed. by Peter Laslett, Sec. 138 (Cambridge, 1988), ("The Supream Power cannot take from any
Man any part of his Property without his own consent. For the preservation of property being the end of government, and
that for which Men enter into Society, it necessarily supposes and requires, that the People should have Property[...].");
Publius, "The Federalist X," in The Debate on the Constitution: Federalist and Antifederalist Speeches, Articles, and
Letters During the Struggle Over Ratification, ed. by Bernard Bailyn (New York: Literary Classics, 1993), vol. 1, at 405.
("the diversity of the faculties of men, from which the rights of property originate, [. . .] is the first object of
government."); Publius, "The Federalist LIV," in The Debate on the Constitution: Federalist and Antifederalist
Speeches, Articles, and Letters During the Struggle Over Ratification, vol. 2, at 199 ("government is instituted no less for
protection of the property than of the persons of individuals."); James Madison, “Property,” National Gazette, March 29,
1792, reprinted in The Papers of James Madison, ed. R. Rutland et al. (Charlottesville: University Press of Virginia,
1983), vol. 14, at 266-68 (“Government is instituted to protect property of every sort [. . .]. This being the end of
government, that alone is a just government, which impartially secures to every man, whatever is his own.”).

'S Vanhorne's Lessee, at 311.

V7 Ibid.

18 See, e.g., A Citizen of America, " An Examination Into the Leading Principles of the Federal Constitution," in
The Debate on the Constitution: Federalist and Antifederalist Speeches, Articles, and Letters During the Struggle Over
Ratification, vol. 1, at 159 ("Let the people have property, and they will have power -- power that will for ever be exerted
to prevent a restriction of the press, an abolition of trial by jury, or the abridgement of any other privilege."); John
Adams, The Works of John Adams, ed. Charles Francis Adams (Boston: Little Brown, 1850), vol. 6, at 280 (“Property
must be secured or liberty cannot exist.”).

19 Madison, “Property,” vol. 14, at 266.
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by men like John Locke who traced the natural right to privately possess property from pre-historical
times. According to Locke, in the beginning the only things that an individual owned were his body
and labor, everything else was held in common. By investing labor and skill into things, those things
and their products became the person's own things, thus the conception of private property. Locke
explained in his Second Treatise on Civil Government that:

"though the things of nature are given in common, yet man, by being master of
himself, and proprietor of his own person, and the actions or labour of it, had still in
himself the great foundation of property; and that, which made up the great part of
what he applied to the support or comfort of his being, [. . .] was perfectly his own,
and did not belong in common to others."*’

This "right of Englishmen" certainly migrated with colonists from England to North America and
became, as Justice Paterson's opinion in Vanhorne's Lessee demonstrates, central to this nation's
conception of liberty.”! As Justice Clarence Thomas recently wrote citing the 1798 case of Calder v.
Bull, "The Public Use Clause, in short, embodied the Framers' understanding that property is a
natural, gmdamental right, prohibiting the government from "tak[ing] property from A. and giv[ing]
itto B."

Understandings of the Power of Eminent Domain -- General

"The poorest man [. . .] in his cottage [may] bid defiance to all the forces of the
Crown. It may be frail -- its roof may shake -- the wind may blow through it -- the
storm may enter, the rain may enter -- but the King of England cannot enter -- all his
force dares not cross the threshold of the ruined tenement."*

From the earliest days, Americans have extended the power of eminent domain to both governmental
and non-governmental entities, elected and non-elected, frequently for what in fact were primarily
private benefits. A grant of power that benefited private individuals or corporations almost always
took the form of a limited grant that resulted in some benefit to the public, even if indirect. Similar
to modern grants to utilities and common carriers, private corporations were granted the right to take
property for the creation and operation of turnpikes, railroads, canals, and water-powered mills, each
of which was arguably necessary to the citizenry of the growing nation. During the nineteenth and
twentieth centuries, both legislatures and courts increasingly expanded their interpretations of takings
clauses to apply to a number of more controversial situations.* Most recently, the U.S. Supreme

21 ocke, Sec. 44.

21 See, Meidlinger; Michael Malamut, "The Power to Take: The Use of Eminent Domain in Massachusetts,"
Pioneer Institute for Public Policy Research, White Paper No. 15 (December 2000).

22 Kelov. City of New London, Connecticut, 125 S. Ct. 2655, 2680 (2005), citing Calder v. Bull, 3 Dall. 386,
388 (1798).

2 William Pitt, "Speech on the Excise Bill," Hansard Parliamentary History of England, 17531765 (London:
T. Coltansard, 1813), vol. 15, at 1307.

2 Interestingly, the courts have struggled with the non-traditional situation in which governmental regulation has
affected property to the extent that it is in essence a taking. Though not clearly relevant to this specific report, it is
important to understand that regulations that substantially diminish the value of property are routinely upheld by the
courts as not a taking. See, e.g., Hadacheckv. Sebastian, 239 U.S. 394 (1915) (holding that a restriction that devalued
property by approximately ninety percent, from $800,000 to $60,000 was not a taking); Village of Euclidv. Amber Realty
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Court sanctioned as constitutional the transfer of land from one private owner to another to further
economic development.?

Important to this discussion is an understanding of the sizeable body of law that has formed around
the definition of "public use". The term "public use" has never had a precise definition and courts
have historically struggled to determine what it does and even should mean.”® Determining whether
a particular use is a "public use" is a judicial determination, but courts have generally insisted on a
high degree of judicial deference to legislative determinations.”’ Some courts have interpreted
"public use" liberally, upholding the use of eminent domain in situations in which there was no
actual public use, but instead in situations where there was a public benefit or was for the public's
welfare.?® Other courts have interpreted it to require actual occupancy by the public.?’ Texas courts
have historically given an ever-expanding meaning to the phrase, though at times reluctantly.

The taking of private property by public and private parties has always been somewhat controversial
in that the importance of protecting private property has and continues to be a central tenet of
American democracy. However, with the expansion of the type and quantity of takings during the
twentieth century, the primacy of protecting private property began to take a back seat to the "public
good". Before determining who should be authorized to use the power of eminent domain, and
under what conditions, it is crucial to have a thorough understanding of exactly what power is to be
granted, and to whom it has historically been given to.

Understandings of the Power of Eminent Domain -- Earlier Periods

"So great [. . .] is the regard of the law for private property, that it will not authorize
the least violation of it; no, not even for the general good of the whole community."*

One of the early acts of the Republic of Texas was to condemn land for resale to private individuals.

Co.,272U.8S. 365 (1926) (holding that a zoning regulation that reduced value of the property by seventy-five percent was
not a taking); Goldblatt v. Hempstead, 369 U.S. 590 (1962) (holding that the Fifth Amendment does not guarantee the
most profitable use of property); Pace Resources, Inc. v. Shrewsbury Township, 808 F.2d 1023 (3d Cir. 1987) (holding
that a reduction in value from $495,600 to $52,000 was not a taking); Pompa Constr. Corp. v. Saratoga Springs, 706
F.2d 418, 420 n.2 (2d Cir. 1983) (holding that a regulation that devalued property by approximately seventy-seven
percent was not a taking).

2 Kelo.

%6 Judges that adhered to the principle of judicial restraint were more likely to adopt a limited and more
conservative definition of "public use" based on textual and common sense readings of takings clauses, while judges that
saw their role as more activist, were willing to expand the definition to meet whatever was the necessity of the day.

2" City of Cincinnativ. Vester, 281 U.S. 439, 444 (1930) (holding that it is "well established that in considering
the application of the Fourteenth Amendment to cases of expropriation of private property, the question what is a public
use is a judicial one.").

2 See, e.g., California: Redevelopment Agency of City and County of San Francisco v. Hayes, 266 P.2d 105;
Kansas: State ex rel. Fatzer v. Urban Renewal Agency, P.2d 656 (1956); Maine: Crommettv. City of Portland, 107 A.2d
841 (1954); New Jersey: Redfernv. Board of Commissioners of Jersey City, 59 A.2d 641 (1948); New York: Murray v.
La Guardia 1943, 52 N.E.2d 884 (1943); Ohio: State ex rel. Bruestle v. Rich, 1953, 110 N.E.2d 778 (1953).

? See, e.g., Georgia: Housing Authority of City of Atlanta v. Johnson, 74 S.E.2d 891 (1953); South Carolina:
Edens v. City of Columbia, 91 S.E.2d 280 (1956).

*® William Blackstone, Commentaries on Laws of England, A Facsimile of the First Edition of 1765-1769
(Chicago: Univ. Of Chicago, 1979), vol. 1, at 135.
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In 1839, the Texas Congress created a commission to obtain a site for the permanent location of the
new government. Under this law, property was obtained by condemnation and then sold to the
highest bidder who was required to set aside certain portions for the state capitol and other public
buildings. In Smith v. Taylor, the Texas Supreme Court held that the new owners of the property
were the legitimate owners of the taken land, thereby sanctioning the use of eminent domain that
benefited private parties.’’

The court's opinion in Smith was handed down in 1871, just four years before the Texas
Constitutional Convention of 1875 that created the present state constitution. Convention delegates
had access to not only the Smith decision, but to the previous constitutions that had been ratified in
the state. Given this, and the fact that the wording between the Constitution of 1845 and that of 1876
regarding eminent domain are very similar, it is correct to assume that the delegates were not overly
concerned by previous uses of eminent domain.** This conclusion is bolstered by the lack of debate
on the takings clause at the constitutional convention.”> Admittedly, the reports of the debates are
not complete; however, from the records available, the debates do not show any discontent over the
condemnations stemming from the 1839 law.

Since colonial times, the general movement in the U.S., and subsequently in Texas, has been away
from a common sense textual understanding of the term "public use" and towards an ever-
increasingly liberal definition that more closely resembles "public benefit". From the earliest periods
of this era, legislative bodies engaged in takings or granted the power of eminent domain to entities
(both public and private) that often resulted in takings that generated significant private benefits.

Early grants for mill dams, turnpikes, and canals were justified fairly easy on the grounds that there
truly was a public need for such projects, given the limited nature of government and the expansive
nature of the country. Some entity had to provide these services. With the passage of time, and the
growth of the nation and its industrial needs, the power of eminent domain was granted to entities,
and for such uses, that had a less direct impact on the public, and certainly were not directly used by
the public. The law regarding railroads, utilities, and water-powered industries, for example,
stretched the classic meaning of the power of eminent domain into an awkward and frequently
unjustifiable set of laws. :

The Mill Dam Acts

The changing jurisprudence regarding mill dams reflects the general expansion of the power of
eminent domain from its early days in this nation through the nineteenth century.”* These acts
allowed private mill operators to dam waterways, thereby taking the flooded upstream property of
their neighbors and affecting the water interests of their downstream neighbors. The power

3! Smith v. Taylor, 34 Tex. 589 (1870-71).

32 ¢ f,, TEX. CONST. OF 1845, art I, § 14 ("No person's property shall be taken, or applied to public use, without
adequate compensation being made, unless by the consent of such person."); TEX. CONST., art I, § 17 ("No person's
property shall be taken, damaged or destroyed for or applied to public use without adequate compensation being made,
unless by the consent of such person [. . .].").

33 See, McKay, Debates in the Constitutional Convention of 1875, (The University of Texas, 1930) at 237.

34 See, Morton J. Horowitz, "The Transformation in the Conceptions of Property in American Law, 1780-1860,"
40 Univ. Chig. L. Rev. 248, 270-278 (1972-73).
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generated from such dams was used initially in grist milling operations and was extremely necessary
to the primarily agricultural economy, and therefore of public benefit. For this reason, and with the
addition of state regulation, legislatures and courts generally sanctioned such takings.

Though the record is unclear, many historians believe that these acts were not uncommon in pre-
Revolutionary times, noting that the first such act was passed in Virginia in 1667.>> In 1884, when
the only known compilation was done, the seven pre-revolutionary mill dam acts had increased to
twenty-nine.> During this period, the types of private industry that benefited from the mill dam acts
changed. Takings authorized by the various acts were more and more frequently accomplished for
the benefit of larger saw, textile, paper, and iron mills, projects that required larger dams, created
greater damage to surrounding property, and produced far more private than public benefits. State
courts generally did not oppose such actions. As the Massachusetts Supreme Court explained in
1832, its state's taking clause:

"has been practically construed to authorize the legislature to transfer the property of
one individual to another individual or corporation, whenever the public convenience
and necessity require it, although [. . .] such a transfer is usually the private
emolument of the individual or corporation."*’

As Justice John Paul Stevens recently explained, the more common sense definitional test of takings,
being that of "use by the public" eroded during the nineteenth century because in part "it proved to be
impractical given the diverse and always evolving needs of society."*® It is unclear whether the
common sense textual definition of "public use" was truly "impractical”", or whether it was merely
more expedient to more liberally construe the definition of "public use" to include takings by private
parties primarily for their benefit. Regardless, many in the growing nation understood, as the Court
of Chancery of New Jersey did in 1832, that all "great improvements [. . .], are made through private
incorporated companies, and perhaps better accomplished in that way than any other."*® As a result
of such understandings, utilitarian orthodoxy began to overshadow what had historically been
considered an inviolable individual right.

Further Economic Expansion Activities

Following the Civil War, the legitimacy of authorizing private entities to exercise the power of
eminent domain for economic growth was fairly well settled by law. The degree to which such uses
were for public or private benefit varied; however, it was certainly settled that a legislative
determination that the use resulted in some sort of public benefit was generally enough to satisfy the
courts. Similar to today, the power of eminent domain was used by private and quasi-governmental
entities in furtherance of projects involving railroads, telegraph and later telephone lines, irrigation

3* Meidlinger, at 15.

3¢ Headv. Amoskeag Mfg. Co., 113 U.S. 9, 19 (1885) (listing Virginia, Maryland, Delaware, North Carolina,
Massachusetts, New Hampshire, and Rhode Island as having mill dam acts in existence prior to the Declaration of
Independence).

37 Boston & Roxbury Mill Dam Corp. v. Newman, 29 Mass. 467 (12 Pick. 68) (1832).

%8 Kelo, at 2662.

% Scudder v. Trenton Delaware Falls Co., 1 N.J. Eq. 694 (1832) (upholding a grant of eminent domain to a
private company to take land for seventy mill sites along the Delaware River).
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canals, mining operations, and docking facilities, to name a few.

With steady westward expansion following the Civil War, legislatures and courts routinely upheld
acts that empowered railroads to condemn private property.” These bodies rejected the argument
that property was being taken for private gain, and sanctioned such activity based on the reasoning
that railroad companies were carrying out the public purpose of improving transportation. Similar to
public roads, these common carriers were obligated to transport persons and goods.

The situation was no different in Texas.*! As late as 1850 the settled areas of Texas were "largely
confined to the river bottoms of East and South Texas and along the Gulf Coast."** Given the
general lack of navigable waterways, and the inadequacy of internal roads, many proposals were
debated in the first half of the nineteenth century to find a solution to the transportation problem. In
1836, the Texas Rail Road, Navigation, and Banking Company was granted a charter by the First
Congress of the Republic of Texas, with the power to construct railroads "from and to any such
points [. . .] as selected." For many years following this grant, the economic growth of the state
mirrored the extension of railroads and railroad service in the state. These common carriers were
routinely granted the power of eminent domain and the courts routinely sanctioned such grants of
power. Like public utilities, it would not have been possible for railroads to grow or operate in a
financially sound way without such a grant of power.

Like grants to railroad companies, the Texas legislature and the state's courts frequently allowed the
taking of private property by private parties for what they considered other public uses. For example,
in 1898, the Texas Court of Civil Appeals upheld a condemnation of street right of ways by the
Texas Transportation Company (a private corporation comprised of the San Antonio Brewing
Association and the Lone Star Brewing Association) as a "public use".* The company planned to
lay railroad track that would expedite the carriage of beer between breweries and between a brewery

and a railroad head. In Mangan v. Texas Transp. Co., the court found that:

“ See, e.g. in Texas, Manganv. Texas Transp. Co., 44 S. W. 998 (1898) (upholding the condemnation by the
Texas Transportation Company for the benefit of the two Texas brewing associations for the operation of commercial rail
lines between breweries and a railroad.); Croley v. St. Louis S. W. RY. CO. Of Texas, (Tex. Civ. App.) 56 S. W. 615
(1900) (upholding the condemnation of two strips of land for the widening of a railroad tract as a "public use"); Chapman
v. Railway (Tex. Civ. App.) 138 S. W. 440 (1911) (upholding the condemnation of an 100 foot right of way by the
Trinity Valley & Northern Railway Company as a "public use".); West v. Whitehead, Tex.Civ.App.,238 S.W. 976 (1922)
(upholding the condemnation of a strip of land by the Kinney & Uvalde Railway Company to lay eight miles of track
from a main line to a private mine.).

4l See, e.g., Ira G. Clark, Then Came the Railroads: The Century from Steam to Diesel in the Southwest
(Norman: University of Oklahoma Press, 1958); Donovan L. Hofsommer, The Southern Pacific, 1901-1985 (College
Station: Texas A&M University Press, 1986); V. V. Masterson, The Katy Railroad and the Last Frontier (Norman:
University of Oklahoma Press, 1952); Richard C. Overton, Burlington Route: A History of the Burlington Lines (New
York: Knopf, 1965); Richard Cleghorn Overton, Gulfto Rockies: The Heritage of the Fort Worth and Denver-Colorado
and Southern Railways (Austin: University of Texas Press, 1953; rpt., Westport, Connecticut: Greenwood, 1970);
Charles S. Potts, Railroad Transportation in Texas (Austin: University of Texas, 1909); S. G. Reed, 4 History of the
Texas Railroads (Houston: St. Clair, 1941; rpt., New York: Arno, 1981); Charles P. Zlatkovich, Texas Railroads (Austin:
Universit4}; of Texas Bureau of Business Research, 1981).

See, Handbook of Texas Online, S.V. "Railroads",
http://www.tsha.utexas.edu/handbook/online/articles/RR/eqr1.html (accessed August 30, 2006).
“ Mangan.
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"It may be true that the breweries may be more benefited than the balance of the
public, and that but few persons may, in fact, actually enjoy its benefits; but, if the
use is public in point of law, this can make no difference."*

During this period of judicial restraint, the court was unwilling to circumvent the decision of the
legislature which had conferred the power of eminent domain to such corporations, an action that
"shows that the legislature regarded such a railroad as a public use, else such authority and power
would have never been granted."*’

Seven years after Mangan, the Texas Supreme Court in Borden v. Trespalacios Rice & Irrigation
Co. appeared uneasy with an unbounded definition of "public use" and the complete deference to the
legislature regarding such determinations. In strongly worded dicta, the court stated that:

"we are not inclined to accept that liberal definition of the phrase 'public use'[. . .]
which makes it mean no more than the public welfare or good [. . .]. We agree that
property is taken for public use [. . .] only when there results to the public some
definite right or use in the business or undertaking to which the property is
devoted."*

Nevertheless, the court did affirm the lower court's determination that the taking of private property,
by a private canal corporation, for the purpose of irrigating 60,000 acres of land belonging to twenty-

six private owners, was within the definition of "public use".*’

Understandings of the Power of Eminent Domain -- Later Periods

"the law of the land [...] postpone[s] even public necessity to the sacred and
inviolable rights of private property."*® '

Starting in 1954, the U.S. Supreme Court extended the term "public use" to include a taking of
property that was subsequently given to private urban renewal agencies for a public purpose.* In
Bermanv. Parker, the court upheld provisions in the federal District of Columbia Redevelopment Act
(DCRA) that authorized the use of eminent domain for the condemnation of slum property that was
subsequently redistributed to private agencies who agreed to use the land consistent with an urban
renewal plan.>® Importantly, the court found that though specific parcels of land may fall outside of a
"public use", they are necessary for the functioning of the redevelopment plan as a whole and so

“ Ibid,, at 1001.

* Ibid,

“ Borden v. Trespalacios Rice & Irrigation Co., 86. S.W. 11, 14 (1905).

“7 Ibid.

“8 Blackstone, vol. 1, at 134.

* Berman v. Parker, 348 U.S. 26 (1954).

% See, District of Columbia Redevelopment Act of 1945, 60 Stat. 790, D.C.Code, 1951, §§ 5-701-5-719. The
District of Columbia Redevelopment Land Agency was authorized to transfer to public agencies the land to be devoted to
public purposes such as streets, utilities, recreational facilities, and schools, and to lease or sell the remainder as an
entirety or in parts to a redevelopment company. The leases or sales were required to provide that the lessees or
purchasers would carry out the redevelopment plan.
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qualify as having "public purpose".’!

The Texas Supreme Court followed suit in 1959 when it ruled that the condemnation of private
property in accordance with a validly enacted urban renewal plan, and then selling the properties to
private citizens, was a "public use".”> As enacted, the Texas Urban Renewal Law (TURL)
authorized municipalities to clear blighted areas for the redevelopment of the areas by private
enterprise in accordance with restrictions designed to carry out the plan of renewal. In Davis v. the
City of Lubbock, Justice Joe R. Greenhill writing for the majority, upheld the legislature's declaration

that the purpose of the TURL was for a "public use".”

In Poletown Neighborhood Council v. City of Detroit, the Michigan Supreme Court upheld Detroit's
condemnation of a residential neighborhood and the conveyance of the land to General Motors for
the construction of an assembly plant.>* The court found that the benefit received by General Motors
was purely incidental and that the project fell within the public purposes stated by the legislature,
here to prevent unemployment and economic distress. Importantly, the court's ruling was not
without controversy and was eventually overturned. Justice Ryan, writing the dissent in Poletown,
explained that with this case the:

"Court has subordinated a constitutional right to private corporate interests. As
demolition of existing structures on the future plant site goes forward, the best that
can be hoped for, jurisprudentially, is that the precedential value of this case will be
lost in the accumulating rubble.">

In 2004, Poletown was reversed by the Michigan Supreme Court in County of Wayne v. Hathcock.”®
The court determined that the public, when it ratified the Michigan Constitution in 1963, could not
have understood "public use" to allow for the taking of private property for the benefit of another
private party simply to raise tax revenues or create jobs.>’

In 1984, the U.S. Supreme Court upheld Hawaii's use of eminent domain under its Land Reform Act
of 1967, which authorized the condemnation of residential tracts in the state and then transferring
ownership of the property to existing lessees.” Following numerous hearings in the 1960s, the
Hawaii legislature determined that while the state and federal governments owned nearly forty-nine
percent of the land in Hawaii, another forty-seven percent was in the hands of only seventy-two
private landowners. This concentration of land ownership was especially evident on the island of
Oahu, where twenty-two landowners owned 72.5% of the fee simple titles. The legislature
concluded that this oligopoly was skewing the state’s residential fee simple market, inflating land
prices, and injuring the public tranquility and welfare. ‘

5! Berman, at 35.

32 Davis, et al. v. the City of Lubbock, et al., 160 Tex. 38, 326 S.W.2d 699 (Tex. 1959).

%3 Davis, at 709.

3% Poletown Neighborhood Council v. City of Detroit, 410 Mich. 616, 304 N.W.2d 455 (Mich. 1981): See, Carla
T. Main, "How Eminent Domain Ran Amok," Policy Review 133, at 13-19, for a substantial review of the facts in this
case.

% Poletown Neighborhood Council, at 464.

%6 County of Wayne v. Hathcock, 471 Mich. 445, 684 N.W.2d 765 (2004).

57 1p:

Ibid.
%8 Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 245 (1984).
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The court found that Hawaii's act to regulate the oligopoly was a classic exercise of the state's police
powers, and a comprehensive and rational approach to identifying and correcting market failure.”
As such, the action satisfied the public use doctrine. Importantly, land does not have to be put into
actual public use in order to use eminent domain. Instead, the court determined that it will look to
the purpose of the taking and not its effect.

Most recently, the U.S. Supreme Court has authorized takings by governmental entities that benefit
private parties, on the assumption that the added tax base of new private developments will benefit
the public as a whole.** In Kelo v. City of New London, Connecticut, the U.S. Supreme Court, in a
five to four decision, upheld the constitutionality of the municipal taking of a group of working-class
homes from their owners and the subsequent transfer of the land to private parties for the purpose of
economic development.

In Kelo, the city of New London approved a development plan that was anticipated to create more
than one thousand jobs, increase tax and other revenues, and to revitalize the economically distressed
city, most importantly its downtown and waterfront areas.®' In assembling the land for this project,
the city bought property and proposed using the power of eminent domain to acquire the rest.
Several property owners in the area did not want to sell their homes. Susette Kelo had lived in the
area since 1997, and had made extensive improvements to her house, which she prized for its water
view. Wilhelmina Dery was born in her home in 1918 and had lived there her entire life. Her
husband Charles had lived in the house since they married some 60 years before. There was no
allegation that any of these properties were blighted or otherwise in poor condition; rather, they were
condemned only because they happened to be located in the development area.

In response to the Kelo decision, legislatures throughout the nation amended their laws to limit the

% In his article, "The Birth of the Property Rights Movement", Steven J. Eagle convincingly argues that the
purpose of the state's police power is to secure rights by prohibiting harms. He explains that the police power is not to be
used as a license to benefit others or to further the wellbeing of society. See, Steven J. Eagle, "The Birth of the Property
Rights Movement," Policy Analysis 404 (June 26,2001) ("The police power is the fundamental power of government to
secure our rights, the power to protect members of the community against harm from each other, as defined by our rights
against each other, or against harm from outsiders [. . .]. The police power is legitimate, for if we have the right to defend
ourselves we have the right to band together for our collective defense [. . .]. Every individual has the intrinsic right to
resist invaders, criminals, and contagious disease. Thus, anyone may delegate those rights under the social compact . . .].

[However,] the police power is not a license, for example, for government to take property from some for the benefit of
others, or for the purpose of adjusting or harmonizing or maximizing its own view of the 'wellbeing' of society. Nor can
government invoke the police power to interfere with property rights where the exercise of those rights has not harmed
others. Indeed, to invoke the police power to protect 'the community' from conduct that does not violate the rights of any
of its indiggidual members is to invest government with 'rights' not derived from its members.").

Kelo.

¢! Justice O'Connor, in her dissent to the court's opinion, described the basic facts as follows. "In February 1998,
Pfizer Inc., the pharmaceuticals manufacturer, announced that it would build a global research facility near the Fort
Trumbull neighborhood. Two months later, New London's city council gave initial approval for the New London
Development Corporation (NLDC) to prepare the development plan at issue here. The NLDC is a private, nonprofit
corporation whose mission is to assist the city council in economic development planning. It is not elected by popular
vote, and its directors and employees are privately appointed. Consistent with its mandate, the NLDC generated an
ambitious plan for redeveloping 90 acres of Fort Trumbull in order to "complement the facility that Pfizer was planning
to build, create jobs, increase tax and other revenues, encourage public access to and use of the city's waterfront, and
eventually 'build momentum' for the revitalization of the rest of the city." See, Kelo, at 2671.
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affect of the court's decision.®® In 2005, the Texas legislature, meeting in its Second Called Special
Session, debated and then enacted S.B. 7, which limits the use of eminent domain in the state.®® This
law prohibits any state agency, political subdivision of the state, and any corporate entity created by
the government from taking private property through eminent domain if it "confers a private benefit
on a particular private party through the use of the property [. . . or] is for a public use that is merely
a pretext to confer a private benefit on a particular private party [. . . or] is for economic development
purposes."®* It is too early to determine the full ramifications of the enactment of S.B. 7, and the
courts will certainly have a say in how it is interpreted. Regardless, during the 79th Legislative
Session, the legislature made clear that there are significant limitations that should be placed on the
exercise of the power of eminent domain.®

Non-Elected Governmental Bodies in Texas

The power of eminent domain is delegated to the legislative branch of government by the people of
Texas in their general grant of power to that branch. Any legitimate authorization of the power of
eminent domain must come from the legislature.®® The legislature may delegate the power to any
entity that it chooses, including a private corporation, as long as it determines that it has not
overstretched the limitations mandated by the U.S. and Texas constitutions.5’

As a general rule, non-elected bodies in Texas that use the power of eminent domain are governed by
statute, have limited authority to condemn land, and in some cases are regulated by the state.®®
Whether governmental, quasi-governmental, or private corporations, these entities are granted the
power of eminent domain in furtherance of certain legislative directives and under varying
procedural and substantive requirements.

Non-Elected Entities -- Appointed By Elected Officials

There are numerous examples of non-elected appointed governing bodies that have the power to
condemn land in Texas. Enabling statutes vary greatly regarding provisions on how governing
bodies are chosen, the degree of discretion they are allowed regarding the power of eminent domain,
and under what procedures they must follow to condemn land.

For example, navigation districts may be created under Article III, Section 52, of the Texas

62 Alabama, Idaho, Indiana, Kentucky, South Dakota, and Wisconsin have passed legislation prohibiting the
exercise of eminent domain for land that is to be transferred to a private entity (with some exceptions). In addition,
Indiana, Kentucky, Utah, and West Virginia have either defined "public use" or have created a list of those uses that are
considered public.

8 TEX. GOv. CODE. § § 2206.00 et. seq.

$ Ibid., § 2206.0001(b).

% See e.g., H.B. 1208 (Gattis) (amending § 54.209 of the Texas Water Code to prohibit a municipal utility
district frgsm exercising the power of eminent domain outside the district boundaries).

Davis.

%7 Valero Eastex Pipeline Co. v. Jarvis, 926 S.W.2d 789 (Tex. App. Tyler 1996).

%8 The Texas Constitution and its statutory codes grant the power of eminent domain to far too many entities to
be individually discussed in this report. See, Texas Legislative Research Division, FACTS AT A GLANCE, Texas
Statutes Granting, Prohibiting, or Restricting the Power of Eminent Domain (March 2006) (listing the numerous
statutory provisions regarding eminent domain).
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Constitution for the purposes of improving "rivers, bays, creeks, streams, and canals" and "to
construct and maintain canals and waterways to permit or aid navigation."®® These districts are
governed by three non-elected commissioners who are appointed by the local commissioner's court
(or by the district's board).”® Navigation districts are granted fairly broad eminent domain authority.
For example, such districts are authorized to acquire by condemnation "any necessary rights-of-way
and property for necessary improvements contemplated by the district."”!

Sports facility districts may be created by a commissioner's court "to finance and effect the
construction, acquisition, or operation of a sports facility to serve the county."”” These districts are
governed by a five member non-elected board of directors who are appointed by the elected members
of various local taxing entities.”” Like many special districts, these districts are granted broad
eminent domain authority for limited purposes. Sports facility districts may acquire by
condemnation "any land, easements, rights-of-way, and other property interests necessary to
construct or improve a sports facility."”* In addition, the legislature has attempted to place a check
on the power of these districts by requiring that eminent domain may only be exercised following
notice and a hearing regarding the proposed takings.”

County development districts are governed by a non-elected board of directors, comprised of five
members appointed by the commissioner's court.”® The purpose of such districts is to provide
"incentives for the location and development of projects in certain counties to attract visitors and
tourists."”’ These districts have the limited eminent domain authority to "acquire land or interests in
land in the district considered necessary by the board for the purpose of providing water and sewer
services to an authorized proj ect."”®

Housing authorities by law have been established in each municipality and county in Texas.”
Municipal housing authorities are governed by five, seven, nine, or 11 non-elected commissioners
who are appointed by the presiding officer of the municipality.*® The governing body of county
housing authorities are also non-elected and are appointed by the commissioner's court.®' A housing
authority is authorized to acquire property through the power of eminent domain, but only "after it
adopts a resolution describing the real property and declaring the acquisition of the property
necessary for the purposes of the authority [. . .]."%?

% TEX. WAT. CODE. § 61.111. See also, Chapter 62, Texas Water Code for similar provisions regarding
Navigation Districts created under Article XVI, Section 59, Texas Constitution.

™ Ibid.,, § 61.071.

! Ibid,, § 61.115.

2 TEX. Loc. Gov. CODE. § 325.002.

 Ibid, § 325.011.

™ Ibid,, § 325.036.

™ Ibid, § 325.037.

78 Ibid,, § 383.041.

77 Ibid,, § 383.002.

7 Ibid,, § 383.063.

7 Ibid,, § 392.011(a) and § 392.012(a).

% Ibid, § 392.031(a).

8 Ibid, § 392.032(a).

8 Ibid, § 392.061(a).
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Non-Elected Entities -- Corporations

Two types of business activities engaged in by for-profit corporations are of such a public nature that
the legislature has granted these companies the power of eminent domain. Certainly not inclusive of
all private entities having the power, utilities and common carriers are granted the power of eminent
domain. Without such power, these businesses would likely be unable to acquire in the most cost
effective manner easements, rights-of-ways, and title to real property that they need to operate their
business, and would thus be forced to increase the cost of the vital services that they provide.

Gas and electric companies have the "right and power to enter on, condemn, and appropriate the
land, right-of-way, easement, or other property of any person or corporation."®® Telephone and
telegraph companies have the right to "appropriate as much land owned by a private person or a
corporation as is necessary to construct a facility" and to "condemn land to acquire a right-of-way or
other interest in the land for the use of the telephone or telegraph corporation."®* Private owners and
operators of sewer systems are allowed to condemn private property in order to "construct and
maintain sewer pipes, mains and laterals, and connections" and to "maintain vats, filtration pipes,
and other pipes for the final disposition of sewage."®> Water corporations may "condemn private
property necessary to construct a supply reservoir or standpipe for water work" if it is necessary to
preserve the public health.®

Common carriers in Texas are also granted the power of eminent domain, primarily because of the
public necessity of the services that they provide and because of the economic importance of such
business. For example, the building of railroads has generally been regarded as a public purpose
since the great railroad boom of the nineteenth century. These common carriers have routinely been
granted the power of eminent domain and courts have routinely sanctioned such grants of power.
Like public utilities, it would not be possible for railroads to operate in a financially sound way
without such a grant of power. In addition to railroads, crude oil pipeline companies are considered
common carriers under the laws of Texas and have been granted the power to condemn "land, rights-
of-way, easements, and property of any person or corporation necessary for the construction,
maintenance, or operation of the common carrier pipeline."87

Some non-profit corporations in Texas have also been given the power of eminent domain, often for
worthy public causes. However, these grants have not always been without controversy. For
example, during the 79th Regular Legislative Session, Representative Garnett Coleman introduced
H.B. 2537 in response to complaints from his constituents. The Texas Medical Center in Houston (a
non-profit corporation) had attempted to exercise its power of eminent domain to condemn deed
restricted, residential properties for the purpose of building a parking garage for its employees. The
owners of the properties that were to be taken by the corporation vigorously opposed the taking,
arguing that nearby available property could have been condemned instead of their homes.

% TeX. UTIL. CODE. § 181.004.

8 Ibid, § 181.084.

8 TEX. LoC. GOv. CODE. § 402.102(a).

8 Ibid, § 402.103(c).

87 TEX. NAT. RES. CODE. § 111.019(b). See, Laura A. Hanley, "Judicial Battles Between Pipeline Companies
and Landowners: It's Not Necessarily Who Wins, But By How Much", 37 Hous. L. Rev. 125 (Spring, 2000).
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CONCLUSION

The protection of private property rights in the United States is and has always been a central
component to our societal notions of what it is to be an American. This fundamental right is truly at
the core of our civil liberties.

However, like most rights protected by our statutes and constitutions, the ownership of private
property must be balanced with other interests, particularly at times the good of society. The framers
understood the necessity of this balance when they placed takings clauses in our federal constitution
and state constitutions. Throughout our history, the primary legal issues involving these clauses
surrounded defining what is a "public use" and determining what compensation is required following
a taking. The discussion of who should be allowed to exercise the power of eminent domain has
been discussed less. Nevertheless, legislative grants and judicial rulings show that both
governmental and non-governmental entities can and should be authorized to exercise this power.
The Committee believes that if private entities (who are in no way accountable to the people at the
ballot box) are allowed to exercise the power of eminent domain, then non-elected governmental
bodies should be as well. However, the important determination to be made is under what
circumstances should each of these different types of bodies be authorized to use the power of
eminent domain.

RECOMMENDATIONS

1) Non-elected governmental bodies should continue to be authorized to exercise the power of
eminent domain with important safeguards in place.

The enabling statutes for non-elected governmental bodies should list as specifically as
possible the limited purposes for which the body may condemn property.

The purposes for which a non-elected governmental body should be allowed to exercise the
power of eminent domain should be narrowly tailored to allow the body to perform only its
legislatively determined functions.

The enabling statutes for non-elected governmental bodies should contain both anti-nepotism
and conflict of interest provisions.
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