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INTRODUCTION

At the start of the 79th regular legislative session, the honorable Tom Craddick, Speaker of the
Texas House of Representatives, appointed seven members to the House Committee on
Elections. Chairman Mary Denny was reappointed to lead the committee and membership in the
committee included: Dwayne Bohac, vice-chairman, Todd Smith, CBO, Rafael Anchia, Charles
"Doc" Anderson, Bryan Hughes, and Jesse Jones.

Speaker Craddick assigned the committee five charges to study during the interim: monitor
continued implementation of the federal Help America Vote Act of 2002 (HAVA) by the Office
of the Secretary of State, as major HAVA deadlines occur throughout 2006; examine the
prevalence of fraud in Texas elections, considering prosecution rates and measures for
prevention; examine the growing use of technology in campaigns and the administration of
elections, and the need to recodify sections of the Texas Election Code to reflect our current
practices; examine ways to improve the uniformity and efficiency of elections held by political
subdivisions, particularly by exploring market practices for leasing voting equipment; and
monitor the agencies and programs under the committee's jurisdiction.

The committee especially thanks the honorable Roger Williams, Texas Secretary of State and his
entire staff for their cooperation and support in providing timely and accurate information to the
committee. We also thank and appreciate David Reisman, Executive Director, Texas Ethics
Commission, and his staff for their work in assisting the committee with its charges. Finally, the
committee appreciates all the elections officials, advocates, voters, and individuals who testified
at the committee's public hearings.




Charge #1
Monitor the continued implementation of the federal Help America Vote Act of 2002 (HAVA)
by the Office of the Secretary of State, as major HAVA deadlines occur throughout 2006.

Background:

The federal Help America Vote Act of 2002 (HAVA) was passed by Congress following the
2000 presidential election, with its widespread reports of inefficiency, uncertainty, and potential
voter disfranchisement. The legislation provided federal funds to states in exchange for the
implementation of certain election reforms. The major components of HAVA include the
creation and use of a computerized statewide voter registration system, a procedure for the
casting of provisional ballots, the upgrade of error-prone voting machines, and full access to
private, independent voting for disabled voters.'

Texas began implementation of this landmark election reform legislation during the 78th regular
legislative session. By the time of the 79th regular legislative session, most of the changes in
statute required to meet the provisions of HAVA were already in place.” Two significant pieces
of legislation, House Bills 2280 and 2309, were enacted during the 79th regular legislative
session.” These two bills completed implementation of the statewide computerized voter
registration database and refined previously enacted policies to ensure better compliance with
HAVA's provisions. During the interim period following the regular session, the Secretary of
State's office proceeded with full implementation of the Act through coordination with county
election officials and the design of state level programs, as well as by officially prescribing
procedures and adopting administrative rules related to HAVA.

HAVA outlines specifics for various areas of election reform. It also places deadlines on the
states for compliance in meeting these requirements. The Act contained two major dates for
compliance: January 1, 2004, and January 1, 2006. Texas was successful in implementing the
reforms required by the January 1, 2004, deadline, and the Secretary of State shifted its focus
after that time to ensure compliance with the 2006 deadline. This latter deadline included three
major hurdles: replacement of all punch-card and lever voting machines used in federal
elections, acquisition of at least one accessible voting machine in each polling place used in a
federal election, and the creation and use of a computerized statewide voter registration database.
Timely compliance with these requirements is imperative because of the fiscal implications of
non-compliance. HAVA states that failure to meet the deadlines or standards set forth will force
repayment of funds by the states and local jurisdictions who received grant money.

As of June, 2006, Texas counties had spent almost $116 million of the total allotted to them for
election reform. This accounts for about 79% of the total HAVA budget that is being directed to
counties for improvements, and most has been spent on the acquisition of new voting machines
to replace punch-card and lever systems or to provide accessibility to disabled voters. In
addition, the state itself has federal funds, which are being used for the development of the
statewide voter registration database, voter education, poll worker training, and general HAVA
administration. Figure 1 shows the amount of HAVA funds allotted and spent for various
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categories of election reform. Appendix 1a contains detailed county-by-county information on
the allotment and expenditures of those funds.
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Figure 1- HAVA Funding and Expenditures by Category

General HAV

|8 Total Allotment

O Total Expendituresj

Voting Syste: unty Educa Voﬁng System o .

Replacement Fund Accessibility Compliance TEAM Compatibility
i. Total Allotment $6,2§9,520.08 $1,834,000.00 $25,758,000.00 $111,618,074.00 $2,135,000.00 -
“D Total Expenditures $6,266,684.60 $272,567.28 $23,460,694.29 $86,162,518.91 $0.00 |

In July, 2005, electionline.org, a non-partisan clearinghouse for news and analysis on election
reform, reported that the U.S. Justice Department (DOJ) had indicated that most states would not
face penalties for failure to meet the January 1, 2006, deadlines, as long as they were "making a
good-faith effort and are well on their way" towards compliance.* Since that time, the DOJ has
sued New York and Alabama for failure to comply with the provisions of HAVA in a timely
manner.’ In addition, the U.S. Election Assistance Commission (EAC) has asked California to
repay $3 million in HAVA funds following an audit that revealed significant misuse of the
election reform grants. While a majority of this money will be refunded to the state's election
fund and used to legitimately improve election administration in California, over $500,000 is to
be returned to the U.S. Treasury.’

In February 2006, the Inspector General of the EAC, who is responsible for auditing federal
funds, announced the priority of states to be audited for the use of HAVA money. Texas has
been placed into the high priority category.” With the second highest total of HAVA funds
received among states in this category, the likelihood of an audit being conducted in Texas is
strong, and the need for compliance with HAV A-imposed deadlines is even more important.

The House Committee on Elections assessed the level of the state's compliance with the January
1, 2006, deadlines at a public hearing on April 26, 2006, and also through frequent
communication with the staff of the Elections Division at the Texas Secretary of State. Although
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more remains to be done to ensure that elections in Texas are the safest and most reliable in the
nation, at this time, the state is in full compliance with all HAVA requirements and deadlines.

Witness List for April 26, 2006 Public Hearing:

Paul Alotto

Dennis Borel (Coalition of Texans with Disabilities)
Veronica Castro (Vote-PAD)

Catherine Clark (Texas Association of School Boards)

Luis Figueroa (MALDEF- Mexican American Legal Defense and Education Fund)
Bob Kafka (Institute for Disability Access)

Ann McGeehan (Elections Division, Texas Secretary of State)
Jennifer McPhail (ADAPT of Texas and self)

Albert Metz (ADAPT of Texas)

Leilah Powell (Bexar County Commissioners Court)

Fred Rangel (Coalition for Voter Integrity)

Karen Renick (Vote Rescue and self)

Laurie Vanhoose (Advocacy, Inc.)

Lupe Vasquez (ADAPT of Texas and self)

Michael Vasquez (Texas Conference of Urban Counties)

Computerized Statewide Voter Registration Database:

HAVA requires the implementation of a:
single, uniform, official, interactive computerized statewide voter registration list
defined, maintained, and administered at the state level that contains the name
and registration information of every legally registered voter in the state and
assigns a unique identifier to each legally registered voter in the State.®

This section of HAVA continues with requirements for safeguarding the system, safeguarding
voters from inappropriate removal from the list, and verifying voter registration information,
particularly through use of the voter's driver's license number or the last four digits of a voter's
social security number.” The original deadline for implementation of this portion of HAVA was
January 1, 2004, unless the state received a waiver. Texas, like most other states, was granted a
waiver and extension until January 1, 2006, to complete its implementation of the registration
system reforms.

Prior to January 1, 2006, Texas maintained a dual system of voter registration. About 100 of the
254 counties in Texas, especially more populous ones like Harris and Dallas, had independent
computerized lists of registered voters. The remaining 154 counties used the state-maintained
Texas Voter Registration Online System (TVRS). The Secretary of State maintained a master
voter file in TVRS. Counties not using TVRS updated with the state master file once per week,
but this was not the official list of registered voters that was used in an election. Texas counties
ultimately remained in control of their official voter registration lists."® During 2003 and 2004,
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the office of the Secretary of State surveyed counties on the systems in use locally, and secured a
vendor, IBM, working with Austin-based Hart InterCivic, Inc., to design and develop a new
centralized registration system to meet the HAVA requirements.

The following requirements of HAVA needed to be met by the January 1, 2006, deadline for the
state to achieve full compliance with regards to the computerized statewide voter registration
database. These included:
e Use of a single computerized list to serve as the system for storing and managing the
official list of all registered voters in the state;
Name and registration information of every legally registered voter;
Issuance of a unique identifier to each legally registered voter;
Coordination of the list with other state voter registration agencies;
Immediate electronic access to the list by any election official in the state;
Expedited electronic entry of all voter registration information obtained by local election
officials; and
e Verification of voter information with the Department of Public Safety (DPS) and the
Social Security Administration (SSA), for all new voter registration applications received
on January 1, 2006, or later.

During the 79th regular legislative session, changes in the Election Code were made to meet
some of these requirements. House Bill 2280 modified provisions regarding the timeliness of
data transfer from other state registration agencies and from counties to the Secretary of State.
The bill also added language clarifying the electronic transmission of voter registration
information from the Department of Public Safety to the Secretary of State. With the passage of
this legislation, the Secretary of State became the agency responsible for storing and managing
the official list of registered voters in Texas."'

House Bill 2280 provided the legal framework needed to initiate HAVA compliance, but
implementation of the actual system was needed by January 1, 2006, to fully meet the
requirements of the federal Act. The system that was developed by the Secretary of State
through the outside vendors is called TEAM- Texas Election Administration and Management.
TEAM will offer several tools to local election officials, in addition to serving as the gateway to
the state-managed voter registration list.

Under a timeline proposed during 2004 when the initial planning stages of TEAM were
occurring, the voter registration component of this new election system was scheduled to be fully
operational by the January 1, 2006, HAVA deadline. However, because the Secretary of State
encountered delays in securing funding for the project, that timeline was set back by six months.
At the time the decision to delay full deployment was made, the Secretary of State's office also
announced an interim solution to ensure that the state would still comply with the January 1,
2006, HAVA deadline. Thus, while the state technically met the requirements laid out in HAVA
by January 1, 2006, the new system was not fully operable at that time.'?

The system currently in use by the state is a hybrid of the existing Texas Voter Registration
System and the integration of some components of the newly developed system. Using TVRS as
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a base, the Secretary of State updated the statewide master list with county submissions of end-
of-year 2005 voter database records. This list is now the official list of voters for the state, and
counties are currently cooperating with HAVA requirements by making daily updates of voter
registration activity to the interim system via an internal website. Meanwhile, the Secretary of
State is also receiving electronic updates from other state agencies, such as the Department of
Public Safety and Department of Health, and is electronically verifying information against the
drivers' license database at DPS and with the SSA. The interim system is expected to be phased
out by July and fully replaced by the new TEAM system that is under development.'?

In keeping with the tradition of local control over elections, Texas has not mandated that counties
use the new TEAM system for voter registration. Currently 216 counties are online with the state
database; 220 are expected to be participating online by the official roll-out of TEAM in July.
The remaining counties are continuing to use their existing voter registration systems. All voter
registration data, other than that originating from voter registration agencies, is collected at the
county level. Data entered by online counties will directly update the state registration list, once
it has been verified. Data entered by offline counties will be converted and uploaded to the state
database on a daily basis. The data entry fields, whether a county is online or offline, have been
standardized by the Secretary of State to coordinate with the new TEAM system. '

In its "Voluntary Guidance on Implementation of Statewide Voter Registration Lists", issued
July, 2005, the EAC stated that a "State database hosted on a single, central platform...and
connected to terminals housed at the local level (often referred to as a "top down" system) is
most closely akin to the requirements of HAVA." The guidance continues, however, to state that
"bottom up" systems, where the state gathers information from local voter registration databases
to compile the master list, do meet HAV A requirements as long as the State database is the
official list of voters. The Texas system will be a hybrid of these two approaches, with online
counties participating in a top down capacity and those counties with independent databases
forming the bottom up section of the system. '

Once the state's database has received the information from county voter registrars or registration
agencies, the Secretary of State submits the registration information to DPS or the SSA, as
applicable, for verification. The Secretary of State's office reports that of the 241,365
registrations submitted with a drivers' license for verification since the January 1, 2006,
implementation of the verification procedures, only 33,728, or 0.14% failed to match.
Significantly fewer registration applications were submitted for verification with the last four
digits of a voter's social security number, but more of these failed to produce a match. Of the
13,827 registrations submitted, 65% failed to match. Texas has established the matching criteria
for driver's license submissions as a match on the last name, date of birth, and driver's license
number. The state will also match on a former last name, if that is available. In contrast, the
Social Security Administration has established the matching criteria for those submissions,
requiring verification of the last four digits of the social security number, plus a match on the
individual's first and last name, and date of birth."®

If a match can be made by verifying the registrant's information, the Secretary of State issues that
voter a unique identification number, notifies the county of the match, and the county issues a
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voter registration certificate to the voter. If a match cannot be made, the Secretary of State
notifies the county voter registrar that the individual's registration application has been rejected.
In this situation, the county notifies the voter, who has 10 days to respond with correct
information that will facilitate a match. A voter who responds timely, and whose resubmitted
application is verified, will be registered to vote effective the date of the first application. A
voter who fails to respond within the allotted time may still be registered to vote if a match is
made with the new information, however, this voter's registration will not be effective until the
date that the updated information is submitted. If an individual does not respond to the notice of
"no match", then that individual is not added to the list of registered voters.'’

With this procedure and the electronic transfer of data between counties and the state, as well as
between the state and verification agencies, Texas meets the provisions of the EAC guidance
regarding verification of voter registration.'® The guidance also sets forth recommendations
regarding the synchronization of data between the various entities, proposing that updates be sent
from local entities to the state database and vice-versa at least once every 24 hours."”” The
procedures currently in place likewise meet this recommendation. County voter registrars will
have real-time access to the state list of registered voters from their remote locations.*’

In addition, voters will also have access to the system to verify registration status. When fully
operational, TEAM will include an interactive voter website for voters in the November general
election. A voter will be able to enter either his Texas drivers' license/personal identification
number or unique voter number, as assigned by the Secretary of State, to find out registration
status. The website will also give the voter precinct information, including a polling place
location. While TEAM will allow enhanced access to election officials and voters to the
centralized statewide voter registration database, access by third parties will be limited. Political
parties, campaigns, and other non-affiliated groups or individuals will not be able to access the
active list of voters. The list will contain significant personal information on voters, and this
limitation is intended to protect the privacy of voters in Texas.”!

Security of the statewide computerized voter registration database is especially important, not
only for these privacy concerns, but also because any tampering with or damage to the list could
lead to potential disfranchisement, as well as to election fraud. While the nationwide focus of
election security has centered on the potential vulnerability of electronic voting machines to
manipulation and hacking, similar scrutiny has not been heaped upon the security of the
statewide voter registration databases. A recent report released by the Association for
Computing Machinery has brought limited public attention to this issue. The report states the
need for the new voter registration databases to be secured to prevent hackers from manipulating
the list of registered voters.”> Likewise, the EAC's voluntary guidance includes significant
recommendations regarding the obligation of election officials concerning the security of the
statewide voter registration list.”

TEAM has been designed to be a central system to which users over a broad geographic area will
have access. This design is necessary in such a large state where election administration is
decentralized. Unfortunately, wrongdoers also have greater a potential to access the database
because of its constant interface with users via the public internet. Recent reports of large
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volumes of personal information being accessed by unauthorized individuals further highlight the
need for diligent security. The University of Texas at El Paso, Texas Guaranteed Student Loan
Corporation, the U.S. Department of Veterans' Affairs, and the University of Texas at Austin
have all been in the news over the past year because of hacking, theft, and lax security
protocols.**

According to the Elections Division at the Texas Secretary of State, industry best practices are
being used to ensure that the voter registration database remains secure. Security for the new
system includes both host-based measures (i.e. elaborate access controls to the host system at the
Secretary of State's office), as well as network-based measures (i.e. numerous firewalls). In
addition, all Secretary of State employees and all county users of the system will be required to
sign a written information security policy before being granted access to the system.>

Upgrading Texas' Voting Systems:

The state was overwhelmingly successful in meeting the January 1, 2006, deadline for both
punch card/lever voting machine replacement and the acquisition of accessible voting machines.
HAVA requires at least one fully accessible voting machine for voters with disabilities to be
made available in every polling place in the state for all elections involving a federal office after
January 1, 2006. HAVA also prohibits the use of punch card or lever voting machines in federal
elections after this date.”® At the March 2006 primary election, the first election following the
deadline, each precinct in the state had complied with the accessibility standard, and all counties
previously using punch card or lever systems had upgraded to new machines. Reaching these
goals placed Texas in full compliance with these sections of HAVA.

The upgrade of voting systems received significant attention in the press throughout the last year,
as each county considered the best way to meet the HAVA requirements. As with the voter
registration database, the Secretary of State and legislature have attempted to preserve local
control over elections with regard to meeting HAVA's voting system reforms. Counties are free
to select the voting machine or combination of systems best suited to the community. Many
counties held hearings, public forums, and demonstrations of the available machines before
making a decision regarding a new voting system. Some counties chose to purchase enough
machines only to satisfy the HAVA accessibility requirement in each polling place, while other
counties took advantage of the allotted federal and state funds to fully upgrade their voting
systems.

A majority of counties in Texas have secured contracts with one of two vendors- ES&S, Inc., a
Nebraska company or Austin-based Hart InterCivic, Inc., for the acquisition of accessible voting
machines. Five counties in Texas, however, chose to contract with the vendor AccuPoll, Inc.
Their machines offered a voter verified paper trail once the ballots had been cast electronically.27
Their voter verified paper trail is favored by some special interest groups because they allege
those systems may provide added security although their claims lack evidentiary support.
Unfortunately, on January 30, 2006, AccuPoll, Inc. declared bankruptcy, leaving its clients,
including these Texas counties, without support and maintenance.”®
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AccuPoll is not the only vendor with whom Texas counties have encountered problems as they
sought to fulfill HAVA's voting system requirements. At least 50 counties who contracted with
ES&S and Hart InterCivic found themselves without electronic early voting ballots as the March
primary election neared. Throughout the state, several court challenges to candidates'
applications for a place on the ballot delayed finalization of the primary ballot. Waiting for the
outcome of appeals, many election officials postponed ordering those ballots from the vendors,
and the vendors, in turn, faced difficulty in meeting the high demand for ballot programming so
late in the election cycle.?

Ballots being sent overseas to voters and those being sent to military voters require extra mailing
time for transit and return. Counties had a February 11, 2006, deadline for mailing ballots to
those overseas and military voters who had requested one for the primary election. Many
counties were unable to meet this deadline because of the programming delays. To ensure that
overseas and military voters were not disfranchised due to the delay in mailing ballots, the
Secretary of State issued an official Directive to counties extending the deadline for receipt of
these ballots from March 12, 2006, to March 20, 2006.*

Also, in response to the programming delay, on February 16, 2006, the Secretary of State
authorized counties to create emergency ballots during early voting, which began statewide on
Tuesday, February 21, 2006. These emergency ballots were printed by the counties, hand-
numbered and initialed, and then hand-counted or counted with an optical scanner following the
close of the polls.*' Some of the affected counties did receive their programmed ballots during
early voting, and by Primary Election Day on March 7, 2006, the vendors had succeeded in
meeting the needs of all counties, allowing voting machines to be used throughout the State.’

The use of the electronic voting machines on Primary Election Days came with its own set of
challenges. Statewide, many counties experience "glitches" with the new machines. While few
of these "glitches" were the result of programming errors made by the vendors, many resulted
from poll workers who were not completely comfortable with the new equipment or from a
failure to diligently follow recommended steps during the pre-election preparation of machines.
In Tarrant County, a programming error caused a miscount of votes, but election officials failed
to halt the counting when the error became apparent, waiting until later to investigate the
discrepancies. In Tom Green County, results were delayed on election night, and a subsequent
recount was suspended because a voting machine had not been properly backed up after early
voting. In Williamson County, vote tallying for the primary run-off was delayed because an
election worker counted several hundred ballots twice.”

At the April 26, 2006, public hearing, the Committee heard testimony from several witnesses
who indicated that these reports were having a negative impact on voter confidence. Conversely,
however, several individuals from the disabled community testified on the overwhelmingly
positive benefit of the new electronic voting machines that allowed them to participate fully in
such a sacred civic activity.
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Provisional Voting:

Provisional voting was fully implemented in Texas by the HAVA deadline of January 1, 2004.
By the spring elections of 2006, the new fail-safe voting procedures had been tested in several
statewide elections, including the Presidential election in November 2004, constitutional
amendment elections in 2003 and 2005, and the March 2006 primary election. Since
implementation, Texas has not seen a high number of provisional ballots cast in the various
elections. In November 2004, 36,193 provisional ballots were cast statewide. Of these 7,770
were counted. In the Republican party primary in 2006, only 341 provisional ballots were cast;
the Democratic primary experienced similar low numbers of provisional ballots, with only 501
cast. Provisional ballots were most often not counted because the voter was not registered in the
precinct where he or she was trying to vote.>*

Overall, there have been few challenges in administering provisional voting here. Occasional
reports have surfaced, however, that provisional voting has not been offered at every polling
place. In 2004, a U.S. Department of Justice (DOJ) election inspector sent Texas a letter
indicating that provisional voting had not been offered at an election earlier that year.*
Responding to this, the Secretary of State has increased its emphasis on the importance of and
proper procedures for provisional voting during poll worker training. Since receiving the letter
from the DOJ, the Elections Division at the Secretary of State's office has not received any
significant complaints regarding provisional voting.*®

Voter Education:

In January 2006, Secretary of State Roger Williams kicked off a multi-city tour of VOTEXAS-
the state's new voter education program. The year-long initiative educates voters about all
aspects of the election process, from finding out when and where to vote to understanding the
new voting equipment. The tour features the VOTEXAS Mobile Exhibit, a bus equipped with
voting systems in use throughout the state. As the exhibit travels to various cities, voters can
familiarize themselves with voting on the machine specific to their locale. VOTEXAS is
expected to travel to most areas in Texas during the year. In addition to the traveling exhibit, the
Secretary of State's VOTEXAS initiative also educates the voting public through an internet
website (http://www.votexas.org/) and public service announcements on radio and tv.”
Secretary Williams is doing a great job of educating voters and thereby helping to increase voter
confidence in our systems.

Independent advocacy groups have also been educating voters about the reforms of HAVA. This
is especially true within the disabled community. According to testimony at the April 26, 2006,
public hearing, voter education is changing the mindset of disabled voters, showing them that
they can vote, it is easier to vote now than before, and they can make their choices using a private
ballot.”® Testimony of other disability advocates countered, however, that the voter education
efforts currently underway are not enough because many voters are still unaware that accessible
voting is available in their polling places.*
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Election Official Training:

In April, 2006, the Secretary of State signed a contract to create an online poll worker training
component. The new curriculum will emphasize working with voters with disabilities and with
minority language voters and will supplement the training currently provided by the Secretary of
State to election workers (i.e. election handbook, video, and live election schools). The new
component will be accessed via the internet, so that poll workers, particularly those in remote or
rural areas, can receive training without having to travel.*’

Testimony at the public hearing revealed other areas, in addition to working with disabled and
minority language voters, where additional training may help election workers communicate.
This included continued emphasis on provisional voting and the rights of voters to cast a
provisil?lnal ballot, as well as more widely available information on the location of polling
places.

Committee Recommendations:

The committee does not anticipate additional significant changes needed in the Election Code to
facilitate the implementation of HAVA. At this point, the state is fully compliant with the
requirements of the Act. However, the changed election climate as a result of HAVA
implementation does lead to several recommended statute changes and policy priorities.

1. Because TEAM will interface with election officials and registered voters via the public
internet, which increases the opportunity for malfeasance, it is imperative that the Secretary of
State diligently implement adequate security for this new centralized database. Section 33.02 of
the Texas Penal Code describes the criminal offense for breach of computer security. The
penalty associated with the crime, however, is only a Class B misdemeanor, unless a dollar-value
can be placed on the damage. Likewise, Section 37.10 of the Penal Code involves the offense of
tampering with a government record. Neither of these offenses, however, adequately addresses
the concerns surrounding manipulation of voter registration records to tamper with an election.

The 80th Legislature should consider adding a stringent criminal penalty for tampering with or
attempting to tamper with the statewide voter registration database. Legislation should include
penalties for authorized users of the system who share access or information with unauthorized
individuals, including campaigns. The Elections Committee should also continue to monitor the
measures taken by the Secretary of State in keeping the data within its new system secure.

2. To date, the focus of county-level compliance with HAV A has been on the replacement and
upgrade of voting machines by the January 1, 2006, deadline. Counties, however, have available
to them additional federal and state funds for general HAVA compliance, as well as a County
Education Fund. The Elections Committee encourages the counties to use this money for poll
worker and election official training, as well as enhanced voter education, especially regarding
the new voting systems. Adequate training for those responsible for administering the elections,
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from the county elections administrator down to the precinct clerk is imperative to ensure that the
millions spent on voting system reform are not wasted. Likewise, continued voter education is
needed to make the public aware of the reforms that are taking place. Voters need to have
confidence in both the machines and people responsible for tallying their votes.
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Charge # 2
Examine the prevalence of fraud in Texas Elections, considering prosecution rates and
measures for prevention.

Background:

Many speak broadly of "election fraud" and "voter fraud" in Texas. This fraud refers not to a
particular crime but to a variety of offenses found in the Texas Election Code, where an
individual or group attempts to influence the outcome of a particular election through illegal
means. These range from illegal voting and vote buying to tampering with electronic voting
equipment. The allegations of such fraud in Texas elections are neither new nor uncommon.
Unfortunately, the actual prevalence of these crimes, and the effectiveness of prosecution and
prevention, are less apparent.

Widespread accounts stem from the early 20th century in South Texas, when pistoleros would
round up Mexicans and Mexican-Americans, paying them with a shot of liquor or some nominal
amount of money to cast pre-marked ballots.*> Even more notorious is the story of Ballot Box 13
and Lyndon Johnson's 1948 race for the United States Senate, where votes appeared and
evidence disappeared, before he was declared the victor.* In more recent times, fraud
allegations from this region have centered on politiqueras, or vote brokers, who are paid to
deliver votes. They purportedly do so by shepherding elderly voters to polling locations on
election day or by manipulating the mail ballot system--paying others to request early voting
ballots by mail and having those ballots sent to post office boxes.** Ten individuals, many of
them politiqueras, were indicted in December 2005, in connection with large-scale mail ballot
fraud in the 2004 McAllen city elections.*

Although most historical and many contemporary accounts of fraud in Texas elections have
focused on the areas around San Antonio and the Rio Grande valley, election fraud is not
confined to the South Texas region. Between 2001 and 2003, the Dallas County District
Attorney's office investigated fraud relating to Dallas municipal elections, particularly the
targeting of elderly voters' mail ballots.*® Even more recently, Dallas County investigated
complaints of voting irregularities, including the failure of poll workers to check voters'
registrations, at a Highland Park Middle School polling site.*’ Likewise, as late as February
2006, Kaufman County officials continued to probe allegations of possible mail ballot tampering
associated with the contested mayoral race in 2005.*

Overall, most allegations of election fraud that appear in the news or result in indictments relate
to early voting by mail ballots. For example, the Texas Attorney General is currently
investigating voting during the 2006 primary election in Duval County, where voter turnout
reached 57% in an election that otherwise drew, on average, only 8% of voters statewide. Over
half of the ballots cast in that election were early voting ballots sent by mail and allegedly
included some cast by dead voters.* More isolated incidents include allegations in connection
with in-person voting.’ % Recently, groups have raised concerns of potential fraud associated with
electronic voting machines, but there have been no specific allegations of such machine
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tampering in Texas.

In order to better understand the prevalence of fraud in Texas elections, including prosecution
rates, the House Committee on Elections requested research assistance from the Texas
Legislative Council, who compiled data from various sources throughout the state (For a copy of

this memo, see Appendix 2a). In addition, the committee staff monitored reported allegations of
fraud during the interim.

Prosecution Rates:

The avenues for investigating and prosecuting election fraud are as varied as the offenses and the
people who commit them. Both individuals and local election officials may report allegations of
fraud to local prosecuting attorneys, the Secretary of State, or the Office of the Attorney General
(OAQG). District and County Attorneys may refer the allegations, in turn, to the Secretary of State
or the OAG, and the Secretary of State refers most allegations of election fraud to the OAG.”!

Because of this hierarchical approach, the Secretary of State and the OAG are the main holders of
statewide election fraud data. According to research conducted by the Texas Legislative
Council:

[a]lthough both large-scale and small-scale vote fraud have been
chronicled, a broad historical record of vote fraud investigation and
prosecution in Texas is not available primarily due to limited and
nonstandardized recordkeeping on this issue.’ 2

Counties maintain their own databases of criminal cases, including election fraud cases, and there
is not a uniform method for compiling this information. For example, some counties organize
their cases by defendant name, while others use the Federal Bureau of Investigation's National
Crime Information Center's offense codes. Likewise, the Secretary of State did not begin
tracking the allegations of fraud that it has referred to the OAG until 2002, and they do not keep a
log of5t3he total number of allegations received or of the number that are not referred to the

OAG.

The OAG does keep records of election fraud allegations referred to them by other entities.
Between August 2002 and June 2006, the OAG received 60 referrals, of which 37 were from the
Secretary of State. The referrals include allegations of a variety of offenses- 22% relating to
early voting by mail and 12% relating to illegal voting. In the past year alone, the OAG has
obtained indictments for 11 individuals, with varying results. Five were adjudicated, four
received deferred adjudication and supervision plus a fine ranging from $500 to $2,000, and one
individual received probation plus a fine.>*

Counties have had more marginal success in prosecuting individuals for alleged election fraud.
Kenedy County has brought forth eight cases of illegal voting since 2000, and all of these ended
in an agreement for pretrial diversion. In Hidalgo County, the six cases tried during this same
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period resulted in shock probation, deferred adjudication, or acquittals. Likewise, although the
Brooks County Attorney has brought forth 14 cases involving illegal voting in the past two years,
all resulted in dismissal or a failure to convict.”

Current Measures for Prevention:

Measures for the prevention of fraud have centered primarily on the creation or enhancement of
related offenses. In 2003, responding to widespread allegations of mail ballot fraud in
connection with Dallas municipal elections, the legislature enacted House Bill 54 by
Representatives Steven Wolens, Denny and Madden. This comprehensive bill added
requirements for those who assist voters with their mail ballots, increased the penalties relating to
unlawfully assisting such voters, and created new penalties for buying and selling mail ballots,
among other reforms.”® Similarly, during the 79th regular session, the legislature enacted a bill
creating an offense for tampering with direct recording electronic voting machines to alter the
outcome of an election.”’

Increasing and adding penalties as a method of preventing fraud, however, is controversial.
Recently, some have called for more of the penalties relating to illegal election activity to be
enhanced to felonies.”® During the 79th regular session, however, a bill to do just this, as well
others that would have modified the offenses relating to early voting by mail ballots, failed to
pass.”® On the opposite side of this argument are those who feel that the increased penalties
merely add to the difficulty in prosecuting such cases. Some election officials feel that reducing
offenses to misdemeanors would actually lead to an increased prosecution rate.”’

Recently, attempts to prevent fraud through education, rather than only through the threat of fines
and jail time, has been undertaken by the state. In January 2006, Texas Attorney General Greg
Abbott launched a statewide initiative to educate and train local officials on how to combat or
prevent voter fraud. Attorney General Abbott referred to voter fraud in Texas as an "epidemic,"
occurring on a "large scale when viewed statewide."®!

The initiative is directed at 48 counties within the state, of which 14 are counties where the OAG
has recently investigated or prosecuted alleged violations of the Election Code. The remaining
34 counties are those with populations over 100,000. Officers from the OAG's Special
Investigations Unit have been conducting training for police departments, sheriff's offices, and
district and county attorneys in the targeted counties.”” The OAG hopes that increased training of
local law enforcement officials and prosecuting attorneys will both deter future fraud attempts
and increase the prosecution rates of alleged election crimes.®

Committee Recommendations:

The committee recommends working with the OAG and Texas District and County Attorneys
Association in the next legislative session to review the need to add, enhance or reassess the
effectiveness of criminal penalties provided by the Election Code. The legislature should
provide educational assistance for prosecutors and election officials to improve understanding of
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criminal violations of the Election Code.
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Charge # 3
Examine the growing use of technology in campaigns and the administration of elections, and
the need to recodify sections of the Texas Elections Code to reflect our current practices.

Background:

In a recent court decision, a state District Judge referred to the current Election Code as "an
archaic, cumbersome, confusing, poorly written document in need of serious legislative
overhaul."® The most recent substantive recodification of Texas election law occurred in 1985,
over 20 years ago.* During the legislative sessions that have followed, the legislature has
enacted over 200 bills modifying election law in the state.*® While some of these have been
straightforward one-page bills making minor changes, others have been comprehensive pieces of
legislation that encompassed reform in multiple areas of the law.

During the last interim, as one of its charges, the House Committee on Elections (Committee)
began a preliminary examination of the need for recodification. This charge was prompted by
testimony of election officials throughout the 78th regular legislative session that some parts of
the Election Code were unwieldy. In particular, the Committee examined the need to consolidate
election laws into a single body of text, rather than maintaining laws relating to the
administration of various types of elections in separate statutory codes.®” The legislature
followed the committee's recommendation by enacting House Bill 1799. This bill transferred
laws relating to the administration of local option liquor elections from the Alcoholic Beverage
Code to the Election Code.®®

The Committee also identified areas that deserved further attention as part of a complete
recodification effort. One of these relates to the technological developments that have taken
place in the administration of elections and campaigns since the 1985 recodification. These
facets of American democracy are much more complex in 2006 than they were in 1985. The
federal government has required electronic voting machines to be placed in each polling place
and has mandated that all voter registration records be kept in a central computer database that is
accessible to local election officials via the internet. Campaigns and lobbyists now disseminate
their messages over websites, emails, and blogs, in addition to the traditional methods of mail,
television, and radio. Unfortunately, modifications to the Election Code and the relevant sections
of the Texas Government Code have not occurred as rapidly as these changes.

Several bills enacted during the 79th regular session further highlighted the need for
comprehensive technological updates in the Election Code. House Bill 2309, an omnibus
elections bill, included language that removed provisions relating to punch card and lever voting
machines, as well as ballot stubs, from the statutes now that these forms of voting are outdated or
prohibited.® Other minor bills from the legislative session refined election law and procedures
relating to the use of Direct Record Electronic (DRE) voting machines, the use of the internet by
election officials, and the method for reporting lobbying expenditures made on a credit card.”
While these bills individually addressed some technological shortcomings in statute, guidance is
still needed in certain areas regarding the use of technology.
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In completing this interim charge, the Elections Committee attempted to identify some specific
technological advancements that current statutes and administrative rules do not regulate despite
their growing use in the administration of elections, campaigns, and lobbying. The Committee
heard testimony from a variety of individuals at a public hearing held on April 26, 2006. In
addition, Committee staff conducted independent research relating to this issue.

Witness List for April 26, 2006, Public Hearing:

Dana DeBeauvoir (Legislative Committee of the Texas County & District Clerks' Association)
Vickie Karp (Black Box Voting)

Scott Houston (Texas Municipal League)

David Reisman (Texas Ethics Commission)

Karen Renick (self)

David Rogers (self)

Sonia Santana (ACLU and self)

Cynthia Test (self)

Technology in Campaigns and Legislative Lobbying
Internet and E-mail:

The past few election cycles have witnessed a tremendous growth in the use of electronic
communication by candidates and other political actors. For example, a brief review of the 151
members of the 79th Texas House of Representatives reveals that over half maintain a campaign
website. These internet sites range from the simple to the complex; the most sophisticated of
which contain recent legislative updates, links to government information sources, and requests
for campaign contributions payable directly online.”" Similarly, the use of the internet and e-mail
by interest groups and individuals for legislative lobbying and commentary on legislative action
has also grown.

Despite their increasing prevalence, however, use of the internet and e-mail is not as clearly
regulated as more traditional forms of political speech. Title 15 of the Election Code regulates
campaigns and the use of political funds, and the activities of those who try to influence
legislative action are covered by Chapter 305 of the Texas Government Code. In general, these
statutes do not specifically exclude or include communications made on an internet website or
through e-mail among the regulated activities. The lack of legislative intent regarding the status
of these communications leaves a void in the public policy surrounding their treatment.

In 2003, the legislature first addressed internet use in campaigns by expanding the definition of
political advertising to include communications made on a website.”” Thus, the websites
maintained by legislative members and other candidates for public office would be covered under
current political advertising laws.” On the contrary, the statute is silent on the status of e-mail
communications sent by candidates or interest groups to potential voters. E-mails are not
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required to contain the same disclosure information as pamphlets or brochures mailed to a
potential voter because of this.

E-mail communications sent by individuals or groups who support or oppose legislation are also
not clearly under the purview of the Government Code's legislative advertising regulations. In
requiring disclosure on legislative advertising, the Government Code defines such advertising as
communications that are "published in a newspaper, magazine, or other periodical" or are
"broadcast by radio or television," in return for consideration. The Government Code also
includes communications that specifically appear in a "pamphlet, circular, flier, billboard or other
sign...or similar form of written communication."”* Electronic communications, including e-
mails, websites, and podcasts, are absent from the definition.

In September 2005, the Texas Ethics Commission (Commission) issued an advisory opinion
relating to the disclosure required on legislative advertising featured in a radio spot, when that
information also appeared in an e-mail and on a website. In its opinion, the Commission stated:

[i]n 2003, the legislature amended section 251.001(16) of the Election
Code to include in the definition of political advertising a communication
that appears on a website... The legislature, however, did not add that
type of communication to the definition of legislative advertising.
Therefore, in our opinion the legislature did not intend the definition of
legislative advertising to include a communication that appears on a
website or a communication made by e-mail.  Thus, those
communications are not required to include a legislative advertising
disclosure statement.”

At its July 2006, meeting, the issue of e-mail communications was again addressed by the
Commission. During this meeting, the Commission adopted a rule that excludes
communications made by e-mail from the definitions of both "campaign communication" and
"political advertising.""®

The Commission's interpretation of state law mirrors the position recently taken by the Federal
Elections Commission (FEC) in interpreting federal campaign laws. In April 2006, the FEC
promulgated rules "to provide guidance with respect to the use of the Internet in connection with
Federal elections." The FEC notes in its explanation of these rules:

[t]he [FEC] does not consider e-mail to be a form of "general public
political advertising" because there is virtually no cost associated with
sending e-mail communications, even thousands of e-mails to thousands
of recipients, and there is nothing in the record that suggests a payment is
normally required to do so. All of the forms of "public communication"
expressly listed by Congress normally involve at least some charge for
delivery, such as telephone charges or postage.”’
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Furthermore, the FEC concluded that e-mail communications are not required to contain a
disclaimer unless the messages are sent by a political committee.”®

Blogs:

Like e-mail and web pages, blogs are also a new medium in Texas politics that have not yet
worked their way into the Election or Government Codes. During the 79th regular legislative
session, bloggers became popular sources for commentary and for up-to-the-minute legislative
reporting from the House and Senate galleries. In addition, several legislators wrote blogs from
their desks during the daily sessions.”

Bloggers have referred to their craft as "the first democratic mass medium in the history of the
world."® However, while blogs are indeed free of many of the constraints that restrict
mainstream print and paper publishers, blogs are not currently afforded the same state statutory
protection as other media news sources. For example, bloggers are not included in the press
exemption that the Government Code grants to the media, freeing them from the requirement to
register as a lobbyist for attempting to influence legislative action. Currently, this exemption
includes:

a person who owns, publishes, or is employed by a newspaper, any other
regularly published periodical, a radio station, a television station, a wire
service, or any other bona fide news medium that in the ordinary course
of business disseminates news, letters to the editors, editorial or other
comment, or paid advertisements that directly or indirectly oppose or
promote legislation or administrative action...%!

At the federal level, however, the status of blogs as a "bona fide news medium" has been
reinforced by the FEC's internet rules. In justifying the inclusion of bloggers under the media
exemption, the FEC noted that bloggers at the federal level have received official press
credentials and that they "are covering and reporting news stories in the same way that traditional
media entities have reported on newsworthy events." 8

In response to requests from the public, the Texas Ethics Commission has attempted to interpret
the law regarding e-mail and internet communications. Without clear guidance on the intent of
the legislature, however, this has been a difficult task. Commission Chairman Cullen Looney has
also appointed a Task Force to study these issues, along with other recommendations for
statutory changes, in greater depth. Included among the recommendations of the Task Force for
action by the next legislature are clarification of the definitions of "political advertising" and
"campaign communication," as these relate to e-mails, as well as legislative advertising, as it
relates to both e-mails and websites.*

Technology in the Administration of Elections

Voting Machines:
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Voting machines have become increasingly sophisticated through the years. Since the invention
of the lever voting machine at the turn of the 20th century, Americans have consistently applied
innovation to ballot casting and counting. Recently the country has seen the advent of the Direct
Recording Electronic (DRE) voting machine. DREs are essentially modular computer systems
programmed to record votes cast by voters on specific ballots and then to electronically tally the
vote totals. These machines also include features that allow minority language voters and voters
with most disabilities, including those who are blind or physically impaired, to cast votes
independently. In addition to making voting easier for many voters, DRE machines ease some of
the administrative burdens on election officials. Ballots can be quickly counted on election
night, electronic records eliminate costly storage of mounds of paper records, and ballots for
multiple jurisdictions can be used one machine, facilitating joint elections.

As a result of the state's implementation of the Help America Vote Act (HAVA), every county,
city, and other small political subdivision in Texas is required to use at least one DRE machine in
each polling place. Currently, this type of voting machine is the only one certified by the state
that meets the federal government's accessibility standards for disabled voters.** Some
jurisdictions in Texas have been using DREs for several years, even before their required use
under HAVA. In most counties and political subdivisions, however, DREs were used for the
first time in the 2006 primary or May uniform elections, when federal and state deadlines for
their implementation took effect.

News from around Texas that reported on this inaugural use of DREs cited "glitches" and
"snafus" as part of the experience in some areas. *> Furthermore, testimony heard at the April 26,
2006, public hearing indicated that some voters in the state lost confidence quickly in election
results when errors occurred with the new machines, whether or not the problems were quickly
resolved.®® On the other hand, disabled voters repeatedly expressed their pride in being able to
cast a ballot without assistance for the first time in their lives.’

Proper security measures and pre-election testing can eliminate many of the potential problems
and risks associated with the use of DRE voting machines, including many of those encountered
during the primary and May elections. Currently, the Election Code contains minimal guidelines
for maintaining the security and accuracy of DRE voting machines. Under the Chapter relating
to DRE voting machines specifically, only one section has been added. This section lists four
procedures to be completed by election officials when using DREs, including the use of a ballot
review screen, required logic & accuracy testing prior to each election, daily audits of machines
during early voting, and mandatory recounts of DRE records when machines are used for the first
time.® The 79th legislature adopted provisions that clarified penalties for tampering with DRE
systems to alter election outcomes, but a bill requiring the Secretary of State to prescribe more
detailed and uniform testing procedures for DRE systems failed to be enacted.”

Procedures adopted by the Secretary of State's office minimally expand upon the requirements
detailed in statute. In February 2006, the Secretary of State's Elections Division issued Election
Advisory No. 2006-05 relating to "Direct Recording Electronic (DRE) Voting System Testing
Requirements." This advisory requires jurisdictions to conduct basic diagnostic testing of
hardware, as well as logic & accuracy testing of the voting systems prior to each election, but

24




most details regarding testing procedures and the actual security of machines are left to the
individual jurisdictions.”® The Secretary of State has not, however, adopted any administrative
rules relating to DRE use. In fact, the Administrative Code still contains many rules relating to
the now—;;gohibited punch card and lever voting machines, while barely addressing the advent of
the DRE.

Despite the lack of guidance from the state, some jurisdictions have developed their own detailed
security procedures to ensure the integrity of elections conducted with DREs and to bolster voter
confidence in the machines. For example, the Travis County Elections Office has developed a
sophisticated computer security plan for its elections, which won the national award from the
Election Center for best management practice in December 2005. The plan incorporates Hash
Code and Parallel Testing with more traditional security measures such as tracking sheets and
employee screening to ensure proper security of its DRE voting system. Hash Code testing
verifies that changes have not been made to the system's software, reducing the risk of a "trojan
horse" code sequence that changes vote totals. Parallel testing, on the other hand, involves
randomly removing machines from polling places on election day to test their accuracy in
recording votes. In addition to ensuring that the machines have not been tampered with, these
elaborate security plans also help to identify and eliminate potential problems prior to election
day.”” (See Appendix 3a for more details on the security plan implemented by Travis County)

Critics of voting with DREs have expressed the view that even with more diligent testing and
security measures, including those used in Travis County, the integrity of elections using the new
technology is still questionable. These individuals feel that the only way to ensure voter
confidence and to elections from manipulation is to revert to a paper-only ballot system or to
require the use of a voter verifiable paper audit trail (VVPAT) where DREs are used.” VVPAT
is a printed record of the votes cast on the DRE, which voters may verify against their selections
before or after ballots are finally cast. Recently, a group representing these interests tried
unsuccessfully to obtain an injunction against future use of DREs in Texas unless the machines
included VVPAT technology.”

Following the lead of the federal government, and maintaining the tradition of local control over
elections, Texas has not mandated the use of VVPAT with DRE machines. Likewise, the state
has not prohibited the use of this technology, as long as the machines meet other certification
standards. In 2005, two machines using VVPAT technology were certified for use by the
Secretary of State. Several counties contracted for the purchase of these machines to satisfy the
accessibility requirements of HAVA. Unfortunately, the manufacturer of these machines,
AccuPoll, Inc., filed for bankruptcy in January 2005, and the counties planning to incorporate the
printed paper trail with their DRE voting machines have had to recontract with different
vendors.” Because of this, and because no other vendors have applied for state certification of
an accessible voting machine with VVPAT, there are currently no machines with this technology
being used in Texas. The door for future certification of DREs with VVPAT remains open
though.

Currently, 25 states require VVPAT technology. The experience of these states with the VVPAT
technology on election day has varied from place to place.”® The use of VVPAT raises a number
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of concerns, which must be adequately addressed in statute or administrative rules, to ensure that
the technology is fully incorporated into the election process, rather than merely being a
requirement that leads to further uncertainty in an election. VVPAT technology in and of itself
does not increase security or prevent fraud with absolute certainty. In fact, VVPAT technology
may cause and create more problems than it may allegedly solve. The only certainty of this
technology is that it appeases certain special interest groups and provides false assurances to
those with limited knowledge of election processes and procedures.

For example, the Cal Tech/MIT Voting Technology Project, when looking at the use of VVPAT
in Nevada, raised concerns over how effective and accurate the paper trails actually were because
the state did not have official procedures for addressing problems such as paper jams, low ink,
and operator errors.”” In addition to the need to deal with VVPAT errors, laws must address
whether recounts involving paper trails will consider the electronic or the paper record as the
official ballot, should there be a discrepancy between the two.”® Election officials in California
cited printer jams and the continued existence for potential fraud as reasons not to designate the
paper record as the official ballot.”” In Utah, election officials noted that recounts using the paper
trails "would be an unbelievably complex process that would be more error-prone than the
machine itself."'® Finally, paper only verification systems could not be used by some disabled
voters, the very citizens helped most by having DRE machines in the polling place. Some of the
bills introduced at the federal level to require VVPAT in all elections using DREs have included
the requirement that verification systems ensure access for disabled voters, but these bills have
yet to pass.'”! Finally, any state mandate of VVPAT technology would result in a considerable
unfunded mandate to county and local governing bodies.

The U.S. Elections Assistance Commission (EAC) recently issued voluntary Voting System
Performance Guidelines, an update to the guidelines previously published by the National
Institute of Standards and Technology in 2002. Volume 1, Section 7 of these guidelines relates
to security requirements of voting systems and includes requirements that independent
verification systems, such as voter verifiable paper audit trails, should also meet.'* This fall, the
EAC is expected to release additional guidance for state and local elections officials, in the form
of comprehensive Management Guidelines. This second set of guidelines will focus more on
procedures for using the new voting systems effectively, rather than on standards for their design,
performance, and security.'®

The state has previously taken a "wait-and-see" approach regarding procedures and specific
requirements for DRE voting systems, in an effort to not conflict with potential federal
regulations. Because of this, neither the legislature nor the Secretary of State have codified all of
the procedures needed to securely and accurately use DRE machines in elections. The result is
an Election Code that is not currently a complete repository of the laws and regulations needed
for voting machine use.

Military and Overseas Absentee Ballots:

Thousands of Texas soldiers are stationed overseas each year during the election cycle. In
addition, countless other Texans live overseas as a result of their jobs, families, or other
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commitments. Often, these individuals are living in combat zones, or other remote areas where
there can be significant problems with mail delivery. To help protect the voting rights of these
citizens, the federal and state governments have required procedures easing their access to
ballots.

For example, overseas voters can submit a Federal Post Card Application (FPCA) that registers
them to vote and serves as a ballot request for two election cycles.'”® In addition, state law gives
overseas ballots an additional 5 days to arrive, following election day because of the frequent
delays associated with international and military mail.'” Voters also have the option of returning
their marked ballots to election officials via facsimile.'”® Statute also requires election officials
to mail overseas ballots at least 45 days prior to election day.'"’

Despite these efforts, many military voters still do not receive their absentee ballots, or they
receive them with too little time to return the marked ballot by the deadline. Some officials,
however, advocate expanding this authority to allow the e-mailing of ballots to voters.

According to these individuals, such a method would eliminate the situation where mailed ballots
must "catch up" with a voter who has been transferred to a new location or deployed into the
field without having time to update their ballot address. The proposal would authorize election
officials to email ballots to voters as a portable document file (PDF). The voter would then be
responsillgée for printing the ballot, marking it, and returning it by mail to the appropriate election
official.

In addition to using email to transmit ballots to voters, some of these election officials also
advocate allowing overseas voters to update addresses via e-mail. In February 2006, Bell County
election officials estimated that thousands of ballots were unnecessarily sent overseas to soldiers
who hall(()i9 moved home to Ft. Hood, but who had not updated their address with the election
office.

In testimony before the House Subcommittee on Military Personnel, Committee on Armed
Services, the Comptroller General of the U.S., noted that technology, particularly e-mail, could
improve communication between overseas voters and election officials but cautioned that
security and privacy need to be safeguarded.''* In its Best Practices for Overseas and Military
Voters issued September 2004, the EAC encouraged "further use of faxing and e-mail in the
distribution of absentee ballots" to military and overseas voters.'!! The current FPCA, revised in
October 121905, now includes a place for applicants to include an e-mail address, as well as a fax
number.

Committee Recommendations:

The House Committee on Elections repeats its previous recommendation for the appointment of
a joint committee to consider comprehensive recodification of the Election Code (Code). In
studying the Code for recodification, the Committee urges this group to incorporate the
technology currently used in elections and campaigns, while also allowing flexibility within the
Code for the advent of new technologies, such as e-mailed ballots or electronic poll books.
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Specifically, any recodification effort should expand laws relating to the use of DRE voting
machines and associated technologies, such as VVPAT. Recodification should also ensure that
legislative intent is clear regarding the treatment of electronic communications made on the
internet or through e-mail, as those relate both to political campaigns and legislative lobbying.

For voters to have confidence in elections that use new technologies, it is imperative that

procedures for their use and security are clearly defined. The new technologies cannot exist in a
vacuum but must be incorporated into the larger body of election laws, which must consider not
only security, but also voter privacy, disability access, and fiscal and administrative practicality.
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Charge # 4
Examine ways to improve the uniformity and efficiency of elections held by political
subdivisions, particularly by exploring market practices for leasing voting equipment.

Chairman Denny's work in the last two legislative sessions laid the statutory groundwork for
improving the uniformity and efficiency of elections. The legislature's enactment of Denny's
House Bill 57 in the 79th Regular Session reduced the number of election days from four
uniform dates and several exceptions to two uniform dates throughout the state, in May and
November. Furthermore, enactment of 78R House Bill 1549 to comply with HAVA established
various statutory changes believed to improve efficiency of elections while complying with
federal law. Therefore, Chairman Denny felt it important to allow political subdivisions time to
comply with these new statutory frameworks while encouraging these political subdivisions to
work together amongst themselves and with the Elections Division of the Texas Secretary of
State before holding hearings on these relatively new changes.

The reduction in the number of uniform election dates was enacted because according to data
collected by the Texas Secretary of State, less than three percent of political subdivisions in the
state held elections on the uniform dates in February and September allowable under law prior to
enactment of 79R H.B. 57. Prior law also provided an exception to the uniform date requirement
for school and college districts holding elections to levy taxes or issue bonds. Often, these bond
elections were not well publicized and had poor voter turnout with sometimes less than three
percent of registered voters voting in those elections. In 2004, over $7.5 billion in debt was
issued as a result of school district bond elections. These extra elections were costly to
taxpayers, both in terms of the cost of the actual election and the increases in taxes, especially
considering the lack of participation. Additionally, concerns were expressed by those who
administer elections about the timing and procedures of those elections. The enactment of this
two day uniform election date law should lend improvement to the uniformity of elections
throughout Texas.

Enactments to comply with the federal HAV A should improve the efficiency in Texas election
processes and procedures. Among the various new changes enacted to comply with HAVA that
are mentioned throughout this report, is the requirement of DRE's for all state and federal
elections. The DRE requirement for state elections has led to some controversy because federal
funds were provided to counties to comply with HAVA but not to other political subdivisions.
The distinct change of requiring DRE's for state elections allowed the state to comply with
federal disability laws. Furthermore, Chairman Denny believes this may lead to more efficient
elections by encouraging political subdivisions to work together in the administration of
elections. Nevertheless, potential problems may exist in market practices for leasing this type of
voting equipment. Chairman Denny has encouraged the Texas Municipal League, the Texas
Conference of Urban Counties, Texas Association of Counties, and the Texas Association of
School Boards to work together and with the Elections Division of the Secretary of State to find
ways to improve market practices for leasing this equipment. Denny believes it would be a
mistake to disenfranchise the disabled community in attempting to address this issue. Removing
the DRE requirement for state elections would harm the disabled community and may not
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survive judicial scrutiny from the United States Department of Justice. Finally, it may land
political subdivisions in court for failure to comply with federal disability laws.

Uniformity in our electoral process and voter confusion as to when elections are held were
resolved with the legislature's enactment of the uniform election date law. As all the
organizations, political subdivisions and staff at the Elections Division of the Secretary of State
are undertaking the task of working together to improve the efficiency of elections our state will
benefit. Any recommendations from these working groups should be mindful of those the DRE
technology is meant to help.

Committee Recommendations:
The Committee recommends working with the Secretary of State's office to monitor progress of
marketing practices for leasing voting equipment and continue to encourage cooperation amongst

political subdivisions for resolving market practice disputes in leasing voting equipment while
exploring ways of holding voting equipment vendors accountable.
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Charge # 5
Monitor the agencies and programs under the committee's jurisdiction.

Office of the Secretary of State

The Elections Division at the Office of the Secretary of State (SOS) serves as the statewide
agency for election and voter information, and the Secretary of State is the chief election official
for Texas. During the interim, the SOS oversaw several important elections, including a
statewide constitutional amendment election in November 2005, and party primary and run-off
elections in March and April 2006. Statewide candidates filed applications with the SOS for the
November 2006 general election, and the office provided much needed guidance to political
subdivisions during local elections held in May 2006.

In addition to providing leadership regarding the administration of elections, the Elections
Division coordinated many projects relating to voting during the interim. Several of the projects
resulted from legislation enacted during the 79th regular legislative session. The largest of these
was final implementation of the federal Help America Vote Act (HAVA), which has been
described in detail under Charge #1 of this report. Other significant programs for which the SOS
was responsible included: continued certification of voting systems, implementation of a pilot
program for the use of centralized voting locations, and implementation of procedures relating to
the storage of election records.

To monitor the status of these programs, Chairman Denny met with officials from the SOS
throughout the interim. Chairman Denny also attended meetings of the Elections Advisory
Committee, which monitors the SOS's reporting of election night returns and tabulation of
results.

Texas Elections:

Elections were held throughout Texas in November 2005, March 2006, and May 2006. Turnout
for the Constitutional amendment election held in 2005 was a reported 17.97% of registered
voters in the state.'”® Although this turnout was a dramatic increase over turnout for previous
Constitutional amendment elections and the ballot contained the controversial gay marriage
proposition, the figure still remains low, following an overall trend of declining voter
participation in elections in Texas. The turnout for the primaries held in 2006 reaffirmed this
trend with an all-time low turnout of 5.2% in the Republican primary and 4% in the Democratic

primary. i

The SOS is responsible for tracking voter turnout in various elections. Increasing voter turnout,
along with better voter education, has been two of the priorities of the Secretary over the past
several months. During the 79th regular session, the legislature enacted additional requirements
for monitoring turnout, requiring political subdivisions to report the number of votes cast in each
election to the Secretary of State within 30 days of the election.'"
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In addition to compiling turnout figures for elections, the SOS also unofficially tabulates results
for statewide elections on election day. As part of this, SOS operates the Election Night Return
system, where counties report returns to the state on election night via the internet. Official
results are submitted in hard copy to SOS following the official canvass of results. The Election
Night Return system monitors, gathers, and reports returns on races throughout the state during
general and constitutional amendment elections, as well as party primary and runoff elections.
The media and other interested individuals can access the return system directly with a paid
subscription. Time delay results are also available to the public free of charge over the
internet.''®

At its September 2005, meeting, the Elections Advisory Committee received an update from
SOS on the Election Night Return system and voted to maintain the fees charged for subscription
to the system.''” However, at the February 2006 meeting of the Advisory Committee, a vote to
raise the fees for future elections was approved. The previous fees had been in effect since 1992.
Currently the fees for subscribing to the system are: $2,000 for remote access, $1,500 for
newswire data transfer, and $12,375 for the Associated Press subscription.118 These fees defray
the SOS cost of operating the system and tabulating unofficial results on election night, and they
are appropriated only to SOS for this use.'"”

The Elections Advisory Committee also appoints monitors for each election overseen by SOS.
During the interim, the monitors release reports of the November 2004 and November 2005
elections. Overall, the monitors reported no significant problems arising during these
elections.'?’ Reports for the primary and runoff elections will not be available until the next
meeting, to be held prior to the November 2006 elections. Since the primary elections in the
spring, the SOS has focused its attention toward advising political subdivisions regarding the
May 2006 local elections and toward preparations for the upcoming November general election.

This year's general election for state and county officers includes a contested race for Governor.
In addition to the three party candidates, two individuals have also applied to run as
independents. To appear on the ballot as an independent candidate for any office that appears on
the general election ballot, other than president or vice-president, state law requires individuals to
collect petition signatures. The signatures must be of registered voters who have not cast a ballot
in a primary election that year or who have not signed another candidate's petition for that office.
For governor, the total number of signatures required to be collected is one percent of the total
votes received by all candidates for governor in the most recent gubernatorial general election.'*!
This year, that total was 45,540.

Because of the large interest in the independent candidates and the statutory requirements that
individuals only sign one petition, not vote in the primary, and be registered voters, the Secretary
decided to individually verify each petition signature, rather than taking a statistical sampling, as
authorized by state law. This process took the SOS about 6 weeks to complete and included
entering signatures into a database, cross-checking those names against the state's computerized
list of registered voters, and then against other petitions. Both candidates exceeded the required
number of valid signatures and will appear on the November ballot. 122
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Voting Center Pilot Program:

To vote on election day, voters are assigned a polling location based on their registration
residence address. Although voters can vote at any early voting location during the period for
early voting by personal appearance, they are restricted to casting a ballot at their assigned
polling place if they choose to vote on election day itself. While the system of requiring voters to
vote at their home voting location on election day maintains the traditions of voting within one's
community, this has become increasingly impractical for many voters. Many individuals do not
work in the neighborhoods where they live and may find themselves away from their precinct,
but not the county, on election day.

In an effort to alleviate these issues, some areas of the country have experimented with the use of
centrally located voting centers or "super precincts" where any voter in a given jurisdiction can
cast a ballot on election day. This system is similar to that used for early voting in Texas, where
voters are free to cast ballots at any of the polling places. In addition to providing convenience to
voters, such vote centers have the potential of reducing the costs associated with elections,
increasing voter turnout, and overcoming the persistent shortage of qualified, trained poll
workers.

In 2005, Chairman Denny worked to have the legislature approved a pilot project to investigate
the use of such voting centers in Texas. Under the pilot program, the SOS is responsible for
selecting qualified participants from among interested counties to use vote centers during the
November 2006 general election. The legislature required participating counties to meet certain
technological standards, including implementation of a computerized voter registration system
and the use of Direct Recording Electronic (DRE) voting machines, as well as any other
standards deemed necessary by SOS. In addition, counties are required to hold a public hearing
on the issue and to submit a transcript or recording of the hearing to SOS. 123

Initially, the SOS received positive responses regarding participation in the pilot program. As
counties more fully explored the possibility of participation, however, many remained reluctant
to change their election system during the November gubernatorial election. Only a handful of
counties officially considered participating in the pilot, beyond an initial query with SOS.
Among these were Collin and Lubbock Counties.

The official and public response to hearings on participation in the pilot program varied
significantly in these two counties. In Collin County, both political parties, as well as the county
elections administrator, recommended against participation in the pilot. Citing concerns with the
number and location of the proposed "super precincts," as well as a lack of guidance from the
state, Collin County commissioners ultimately voted down the proposal.'** In Lubbock County,
however, participation in the project has won the approval of county commissioners.
Commissioners cited the cost savings of needing fewer accessible voting machines with fewer
precincts, as well as the potential for greater voter participation. In addition, the availability of
trained poll workers was a significant concern for Lubbock County. At this time, Lubbock
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County is the only one in Texas that has applied to the SOS to participate in the pilot.'*

Voting System Certification:

At the close of the regular legislative session, the Secretary of State was party to a lawsuit
involving the state's process for certifying voting systems. Under Texas law, the Secretary finally
approves or denies certification for voting systems. This final decision is made following
recommendations and examinations of the systems by a group of qualified individuals. Vendors
of the voting machines are responsible for applying for certification of their machines and
bringing those machines to Austin for examination. Statutorily set standards for performance
and use must be met by each machine.'*

In response to concerns raised in the lawsuit, the legislature enacted House Bill 2465 to provide
additional transparency to the certification process. This bill requires the Secretary of State to
hold a public hearing, in addition to the examination sessions, where the public and interested
stakeholders may submit written or oral comments prior to the approval of a voting system.'?’

Election Record Preservation:

Following each election, related records, such as ballots and poll logs are preserved for a finite
length of time. This allows candidates, parties, and the general public to have access to the
official documents relating to the elections, while also giving political subdivisions the flexibility
to reduce the costs of storage, maintenance, and security after the preservation period has passed.
Prior to the 79th regular session, records involving most races in the state were securely
preserved for 60 days following election day. Records related to an election for federal office,
however, were subject to the federal standard, which required their preservation for at least 22
months. In an effort to standardize the period for retaining records, and to give the public more
time to access records relating to state and local races, the legislature enacted House Bill 1580,
which requires all election records to be preserved for 22 months.'?*

Prior to the enactment of HB 1580, the SOS had advised election officials that records could be
transferred from their locked ballot boxes to other storage containers once the initial 60-day
period had elapsed. Passage of the new law, however, failed to address the time for keeping
records stored in ballot boxes. In effect, the bill required local entities not only to retain records
for 22 months, but to preserve these records in the original locked ballot boxes.'?

Unlike other methods for storage, ballot boxes are specifically designed containers, used to
secure ballots on election day. For records to be retained in these boxes for 22 months, political
subdivisions would be required to purchase additional sets because ballot boxes could not be
reused in a subsequent election if they were needed for continued storage of the prior election's
records. Such an enormous unfunded mandate to local government was not the intention of the
Committee in passage of this legislation. To the contrary, discussion among Committee
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members during the public hearing to consider House Bill 1580 included possible cost savings
for jurisdictions should they be able to retain records electronically, rather than in paper form."*°
In addition, the official fiscal analysis prepared for the bill by the Legislative Budget Board
indicate?3 1that its passage would not have a significant fiscal impact to the state or to local
entities.

Following discussions with Chairman Denny, as well as Vice-Chairman Dwayne Bohac, also the
bill's primary author, the Secretary of State issued an update to revise the requirements for
retaining election records in ballot boxes. This new advisory counsels local entities that election
records must be preserved for the entire 22-month period, as required by House Bill 1580, but
that these records may be transferred from the locked ballot box following a 60-day period after
the election.** This new advisory does not alter the requirements originally prescribed by the
SOS for retaining DRE records for 22 months following an election.'*?

Texas Ethics Commission

While the Secretary of State is responsible for the administrative side of elections, the Texas
Ethics Commission (Commission) deals more with the political side. The Commission is
comprised of a bi-partisan group of individuals appointed by the Governor, Speaker of the
House, or Lieutenant Governor. The Commission is responsible for overseeing the reporting of
campaign contributions and expenditures, as well as the personal financial statements required to
be filed by state officeholders. In addition to monitoring campaign finance, the Commission also
oversees registration of lobbyists and the reporting of expenditures made by these individuals as
they attempt to influence legislative, executive, and administrative actions. The legislature did
not take any major action regarding the activities of the Commission during the 79th regular
session, as a comprehensive ethics reform bill was passed during the 78th regular session, but
several minor modifications to ethics laws were enacted.

To monitor the actions taken by the Commission during the interim, Committee staff attended bi-
monthly meetings of the Commission. In addition, the Committee heard testimony from the
Executive Director and General Counsel of the Texas Ethics Commission at a public hearing
held on April 26, 2006.

Witness List for April 26, 2006, Public Hearing:
Natalia Luna Ashley (General Counsel, Texas Ethics Commission)
David Reisman (Executive Director, Texas Ethics Commission)

Continued Implementation of the Lobby Registration System:

The comprehensive ethics reform bill enacted during the 78th regular legislative session included
the implementation of an electronic reporting system for compiling data submitted by registered
lobbyists regarding their expenditures and activities.”** This system was fully implemented

35




following the 78th regular session, but the Commission continues to implement enhancements to
the software. The Commission also operates an electronic filing system for candidates and
officeholders to submit reports of contributions and expenditures. '>> Following the 79th regular
session, all campaign finance reports filed with the Commission are required to be filed
electronically using this system.'*® To enhance disclosure of lobbying and campaign activity in
the state, both of these electronic databases are searchable on the internet by the public at no cost.

At the public hearing, Commission staff testified that although the electronic reporting system
used by the Commission for lobbying and campaign activity annually ranks among the top for
disclosure in the country, significant upgrades are needed to maintain this level of quality, satisfy
existing statutory requirements, and meet demands. Specifically, the Commission will need
additional funds during the next biennium to upgrade electronic storage capacity and the web
filer. These upgrades will allow the Commission to continue to maintain data and to retrieve that
data quickly."’

Rulemaking and Advisory Opinions:

During the interim, the Commission adopted some rules relating to legislation passed during the
legislative session and others to clarify previously existing rules. In total, the Commission
adopted or made modifications to 17 administrative rules. The Commission has also issued 12
advisory opinions, in response to requests from individuals seeking clarification of the law.

Commission Recommendations for Legislative Action:

At the public hearing, Commission staff testified regarding several areas in the statute where they
feel additional legislative guidance is needed. These included the status of e-mail and internet
communications made by candidates and lobbyists, the definition of a gift, and corrections made
to personal financial statements--as these relate to substantial compliance with the law. The first
of these is discussed in detail in Charge #3 of this report.

The definition of a gift has received a great deal of attention by the public and the media.
Individuals required to file personal financial statements with the Commission, are also required
to identify and describe gifts received whose value exceeds $250. The statute does not currently
require the filers to specify the value of the gift, and in an advisory opinion issued in 1999, the
Commission stated that "description," as required by statute did not include value.'*® Additional
requests have been made of the Commission to modify this opinion and adopt rules requiring
disclosure of the value. The Commission has deferred any action on this issue until clarification
can be made by the legislature.'*’

Another aspect of personal financial statements requiring clarification is the treatment of
corrections made to these reports by filers. During the 79th regular legislative session, House
Bill 1800 was enacted to allow certain filers to self-correct reports without receiving a late fine, if
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Commission staff determined that the original report substantially complied with the law, and the
bill statutorily defined substantial compliance. This bill only applies, however, to reports of
contributions and expenditures, including those made by lobbyists; personal financial statements
were not specifically included. Because of this, filers of personal financial statements must
continue to appeal to the entire Commission for waiver or reduction of any fines that result from
making corrections to the original report. The Commission, rather than the staff using the
statutory definition, makes a determination of substantial compliance. Although at most, only an
estimated 20 filers are affected by this requirement each year, Commission staff recommended to
the Committee that these be included in the statute to allow for staff review for substantial
compliance.'*’

In addition to these items addressed during the public hearing, the Commission is currently
considering other recommendations for statutory changes. Commission Chair Cullen Looney has
appointed a Task Force to develop these recommendations and will report them to the
Legislature, as required by statute, by December 31, 2006. Currently, the Task Force is
considering 20 possible recommended changes. The full Commission will vote on which
recommendations to report to the Legislature at their November meeting.'*'

Committee Recommendations:

1. The Committee recommends reauthorizing the pilot program for the evaluation of vote
centers. Because of the hesitancy by many counties to participate in a pilot project during a
general election and concerns for disfranchising voters who are not knowledgeable about the
pilot, the Committee recommends modifying the parameters of the pilot project to allow SOS
broad rulemaking authority to implement the program, and to include requirements relating to the
location of polling places, as well as efforts to educate voters.

2. The Committee recommends modifying Sec. 66.058 of the Texas Election Code to clarify that
election records are not required to be stored in locked ballot boxes for the entire 22 month
preservation period.

3. The Committee recommends modifying the Sec. 571.0771 or Chapter 572 of the Texas
Government Code to include personal financial statements among the forms that may be self-
corrected by officeholders and found to substantially comply with the law, without requiring
official review by the full Ethics Commission.
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TEXAS LEGISLATIVE COUNCIL

PO Box 12128, Capitol Station
Austin, Texas 787112128
Telephone: $12/463-11%1

i?é’if{{} ﬁ%‘g’ﬁiﬁﬁ&? MILTON RISTER TOM CRADDICK
seutenant Govemnor Executive Directoy peaker :
Jodnt Chair g : f&izgf :%ZS e
MEMORANDUM
TO: The Honorable Mary Denny

Chair, House Committee on Elections
Attn: Nicole Tunks

FROM: Amy M. Young
DATE: June 14, 2006

SUBJECT:  Vote Fraud in Texas

This memorandum is in response to your request for a brief overview of vote fraud in
Texas, including information on allegations and prosecutions. Although both large-scale and
small-scale vote fraud have been chronicled, a broad historical record of vote fraud investigatior
and prosecution in Texas is not available primarily due to limited and nonstandardizec
recordkeeping on this issue.

The memorandum is organized into three sections. The first section is a brief history of
vote fraud in Texas. The second section contains information on the agencies and procedures
involved in investigating and prosecuting vote fraud, including types of fraud, how gathering and
tracking data have changed in recent years, and the degree of statewide standardization of vote
fraud data. The third section includes statewide data on the incidence of documented vote fraud
in Texas since 1998, including statewide data from the Office of the Attorney General (OAG),
the secretary of state (SOS), the Texas Rangers, and the Texas Department of Public Safety
(DPS). The section on statewide data concludes with some observations from county personnel
and information on prosecutions at the county level.

History

Vote fraud allegations have been made for as long as Texas has been a state, and some
have been so widely reported that terms related to them--like Ballor Box 13 and Duke of Duvai--
are part of our lexicon. The chronicled reports of vote fraud in the 19th century and much of the
20th century mvolve organized, large-scale operations controlled by a group or an individual
undertaken to change the outcome of an election. The fraud strategies employed include armed
persons threatening voters at the polls to intimidate them; major employers delivering to the polls
truckloads of workers who had been directed how to vote; officials discounting the ballots of a
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candidate who won, resulting in the victory of a party machine's chosen candidate; and officials
changing vote tallies for ballot boxes to swing an election to a favored candidate. However, these
stories are rarely accompanied by information on how the fraud was stopped or whether it was
successfully prosecuted. Today, vote fraud that is reported and inpvestigated tends to be
perpetrated on a subtler and decidedly smaller scale. According to a current election

administrator, vote fraud occurs mostly in veryv small numbers, not on the scale of a grand

conspiracy.

Although South Texas has long been labeled as a mg%m with a high incidence of fraud,
including large-scale sy gmmw f%a%:z@% it is not alone. In 1896, in Robertson County, when there
were several African . on the Republican-Populist ticket, éﬁ@m@m@% are
reported to have stolen bal intimidated voters by riding through the predominantly
African American precincts with guns éx&m County Judge O. D. Cannon, on orders from his
party, guarded the polls in Ezzs gmmzm at gunpoint, and he later boasted that he had g%mvmﬁ;@é all
African Americans from voting in that precinct. There were also rumo
and wounded an African é%ﬁzmm candidate who was going to contest the election z%gziz ina
state legisiative race.

The mid-1900s were a time m&z’kﬁﬁ by powes
counties were reputed
part to "Duke of Duval” machine boss George Pm who exerted enormous political mﬁ%ﬁm
over Duval and Jim Wells Counties. Stories abound in which machine bosses and large
emplovers, or patrones, would use their substantial economic power over the workers, including
many Mexican nationals, to control their votes and would even import the is of voters from
Mexico on election day to vote as instructed. This kind of fraud, called block voting, or
pachanga, had been reported in South Texas since the late 19th century.

One of the most famous stories of & political machine boss allegedly securing an
election involves the 1948 Democratic Party primary runoff between Lyndon Johnson and Coke
Stevenson for a U8, Senate seat. Six days afler the election, the unofficial statewide count
m&zmwé that Stevenson had won by 113 votes despite allegations money from the Johnson

4 ught Johnson the lead in San Antonio, an area ¢ Stevenson had beaten him
m vms to one in the primary and despite reports of suspicious changes in the Houston area
vote tally in favor of Johnson. When the Democratic Executive Committee arrived in Jim Wells
County 1o certify the vote, the tally for the ballot box from Precinct 13 had changed from 765 o
60 in favor of Johnson to 963 to 60, giving Johnson the needed votes to win the Democratic
Party nomination in the final official count. Although Stevenson took the case to court and tried
o get the Federal Bureau of Investigation to look into the matter, his atiempts were unsuccessiul,
and Johnson went to the U.S. Senate after winning the general election,

The issue of chan

; vote tallies was raised again in 2004 by Ciro Rodrig
election to Henry Cuellar in a recount. Rodriguez was
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in the election by 150 votes until the manual recount. During the recount, a box of purportedly
untabulated ballots from Zapata County surfaced. ?zgﬁim percent of the previously untabulated
ballots were cast for Cuellar, enough to give him a small lead over Rodriguez. This lead grew
with additional votes gained in Webb County. No imz,si% was proven, and Henry Cuellar won the
Democratic Party nomination and the general election for the U.S. Congressional seat for District
28

Vote buying on a scale broad enough to tip an election has also been alleged through
Texas' history and is a practice that is considered to continue to this day. Early stories of Emﬂgeu
scale vote buying involved a system of promising perks, such as food, &émiwi OF & car en
exchange for a vote; more recent accounts involve campaigns employing professionals to secure
www} a practice made easier with the advent of the early w%mg mail ballot. For example, a
fraudulent vote broker or contractor, known as a pelitiguero in South Texas, will open a post
é}ﬁ’” ice box and pay people, including elderly, cognitively impaired individuals, to request a mail
ballot and have it sent to the vote broker's post office box.

The fraudulent use of early voting mail ballots and the pattern of targeting minority
communities, the elderly, and the disabled are not confined to any gamwiaz region in Texas. For
instance, between 2001 and 2003, early voting mail ballot fraud in the Dallas municipal elections
is believed by some to have ﬁ:%zmgwﬁ the outcome of a city council ¢lection and a referendum on
a $2 billion Trinity River project In this case, vote brokers allegedly identified from the
newspaper the list of people getting mail ballots. The law was changed in 2003 to prohibit a
person from assisting a voter who has not requested assistance or who has not chosen that person
o provide assistance.

Investigating and Prosecuting Vote Fraud: 2000 to Today

A number of state and local governmental entities are involved in preventing,
investigating, and prosccuting vote fraud in Texas, including the SOS, the OAG, district
attorneys, county clerks, election administrators, DPS, the Texas Rangers, and local law
enforcement officials.

There are several ways a vote fraud investigation can be initiated. An investigation
may start with a citizen mm%mg the elections division of the SOS, which refers allegations of
vote fraud to the OAG. The OAG investigates allegations and determines whether and how ©
move forward with prosecution. An individual also can notify the local diswmict attorney, who
may refer the allegation to the SOS or may investigate the allegation and prosecute eligible
cases. In addition, an election administrator or other government official may request an
investigation of alleged fraud. In the investigation phase, a local law enforcement agency, a
district attorney, the governor, or the OAG can request investigatory assistance from the Texas
Rangers.
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Historically, there have been so few allegations of fraud referred to the SOS8 until
2002, allegations and referrals from the SOS 1o the OAG were filed as legal correspondence by
the name of the person alleging fraud and were not tracked. In 2002, the SOS created a database
to track allegations that are referred to the OAG, but the SOS has no log of the number of total
allegations, including those not referred 1o the OAG. Currently, the written policy of the SOS 15
to instruct an individual who wants to lodge a complaint to do so, initially, with the local district
attorney. If the district attorney does not take action within 90 days of the complaint, the
complainant is to contact the SOS again, at which time the SOS will look into the alleged
incident and, if there is at least some evidence to support the complaint, will refer the matter
the OAG.

Although the written policy remains the same, in 2002 the referral practice changed.
The OAG now requests that the 808 rﬁf@z any aﬁﬁgamm of criminal activity to the OAG. The
OAG's more aggressive stance toward investigating fraud in recent years has resulted in an
increasing number of referrals from both the SOS and other entities, and a new statewide training
initiative launched in January 2006 focuses on working with local law enforcement and
prosecutors to identify, investigate, and prosecute vote fraud.

On another front, in 2003 the 78th Texas Legislature passed House Bill 54 to ughten
the regulations goveming assisting a voter with an early mﬁa@ mail ballot and to facilitate
prosecution by requiring the person assisting the voter to include some basic personal
information and a sigoature indicating assistance. Although assessing the impact of House Bill
54 on carly voting by mail ballot fraud is difficult, since 2003, there has been a nise in the
number of allegations of fraud in early voting by mail ballot referred to the OAG for
investigation,

Statewide Data

Data on the incidence of allegations, arrests, and prosecutions of vote fraud in the past
six years was provided by state and local entities. The information is based on offenses currently
g&m%z’s%%é by the E“mmﬁ Election Code. Vote fraud types used in the searches by the
agencies include illegal voting; acting on behalf of a voter when the person acting 15 not eligible
o do so: unlawfully influencing a voter by indicating how the voter should vote or mz‘kmg a
ballot é:gﬁ%mﬁ% than the voter mwew assisting a person who has not t@i%’@ﬁﬁi@iﬁ or is not

1ce; witnessing more than one application for an early vo
than an a;};;ixw%wﬁ for a relative; signing and mailing the carrier mv&i‘:};ﬁ for an wiy voting
mail ballot for a person who does not need the assistance; failing to sign as a witness and to
provide one's name and address on the mail-in ballot; and buying or selling early voting mail
ballots. One of the offenses cited most often in DPS arrest records from 2000 o 2006 is illegal
voting, defined in Section 64.012, Election Code. A person commits the offense of illegal voting
if the person votes or attempts to vote in an election in which the person knows the person is not
eligible to vote, knowingly votes or attempts 10 vote more than once in an election, knowingly
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impersonates another person and votes or attempts to vote as the impersonated person, or
knowingly marks or attempts to mark another person's ballot without the consent of that | .
[llegal voting is a third degree felony, and an attempt to vote illegally is a Class A misdemeanor.

The SOS and OAG are the major %Wséwﬁ% of statewide data on vote fraud, but there
is no comprehensive vote {raud tracking system in Texas. %i}@ aﬁ counties track vote fraud
specifically, and there is no statewide uniform s s of such cases.
For example, Harris County organizes cases according to 6&%&% %‘% z@g@g the broad category of
violations of the Texas Election Code; Brooks {Memﬁy, and many others, group cases in narrower
categories according to the Federal Bureau of Investigation's National Crime Information
Center's offense codes; and Travis County organizes cases by defendant name and date of case.
This lack of standardization in categorizing and collecting inforn
and ?ﬁ?ﬁﬁ@ﬁ%&&i}ﬁﬁ of vote fraud mak
particular region of Texas

nation on allegations, arrests,
es determining the p@maﬁ@%@ of vote fraud activity in a

or across Texas difficult to asc

According to the OAG, since August of 2002, the agency has received 60 referrals
relating to election fraud allegations, with 37 of the referrals coming from the SOS. The number
rals has increased since 2003, from 3 referrals in 2003 10 9 in 2004, 11 in 2005, and 35 by
May of 2006. The referrals involve activity in 40 of Texas' 254 counties, the majority of which
have only one referral each, with Hidalgo County having the most referrals with six. A majority
of the referrals relate to the ballot or the act of voting, while other referrals involve bribery,
candidate residency, and the firing of individuals for how they voted. According to the OAG, 22
percent of the referrals involve fraud relating 1o early voting by mail. Illegal voting is alleged in
12 percent of the referrals, and unlawful assistance in 10 percent. Information on the outcome of
the investigations is not available at this ime.

Since 2005, the OAG has obtained indictments for 11 people, and of those indicted,
five have been adjudicated, four received deferred adjudication and supervision plus a fine, and
one received probation plus a fine. The fines ranged from 35500 to $2,000. Ten of the 11
indictrents were related to early voting by mail.

Another indication of the incidence of vote fraud in Texas is offered by the number of
investigations undertaken by the Texas Rangers and the number of arrests e by DPS.

Mact

According to the Texas Rangers, 25 investigations were conducted in 21 counties from
May 1999 to May 2006. The highest number of investigations occurred in 2001 and 2002 with
six in each vear. The most frequent offenses investigated were uniawfully assisting a voter and
unlawiully influencing a voter.
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DPS arrest records from April 2000 to January 2006 show 48 arrests in 16 counties and
two Texas Highway Patrol regions for vote fraud. Of the 48 arrests, 31 were for illegally voting.
Only five arrests occurred before 2003,

The responses of election administrators, district attomneys, and county clerks with
whom [ spoke varied on the incidence of vote fraud, but there was some consistent agreement
that the procedure for early voting by mail should receive additional scrutiny.

The opinions of election administrators, district attorneys, and county a%w%:g mﬁge
from not considering d to be a problem in their counties at all, to consi  Instand
of vote fraud w be szé@mmﬁnﬁy a result of ignorance or misinformation about z%a %&w o
believing that vote fraud is a szgmﬁemz problem. The most consistently noted area of
vulnerability in the voting system is the early voting mail ballot. In one county, the election
administrator noted that the county may send out between 5,000 and 30,000 early voting mail
%a%%&%: &g&g}égwﬁmﬁ with 50 to 300 returned ballots being possibly fraudulent in the
istrator's opinion. Although this represents a small percentage of the ballots mailed out,
a%@m@m can be determined by only a few votes. This county recently had an clection that was
won by fewer than five votes.

Another concern voiced by officials is the difficulty of successfully prosecuting illegal
voting as a felony. Some officials suggested that reducing the offense to a misdemeanor may
lead to more prosecutions. The one case involving illegal voting in Denton County since 2000
was pled out 0 a misdemeanor offense of tampering with a governmental record. The eight
cases involving illegal voting in Kenedy County since 2000 ended in an agreement for pretrial
diversion. In Hidalgo County, since 2000, there have been six court cases involving illegal
voting:  one defendant was given shock probation, three were given deferred adjudication, and
two were acquitted. Since August 2004, Brooks County has had 14 court cases involving illegal

voting. Most of the cases were dismissed, and there were no convictions.

Please contact me at 463-1143 if you have questions or would like additional
information.

06R477
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Egg Concept for Defining and Mitigating Security Risks in a DRE Environment
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