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INTRODUCTION

HOUSE SELECT COMMITTEE ON JUDICIAL INTERPRETATIONSOF LAW
INTERIM CHARGES

After the 76th Legidative Sesson, the Honorable James E. “Pete” Laney, Speaker of the House
of Representatives, gppointed eight members to the Select Committee on Judicid Interpretations of Law.
The committee membership includesthefollowing: Fred M. Bosse, Chair; Jm Dunnam; Toby Goodman;
Patricia Gray; Peggy Hamric; Juan Hinojosa; Todd Smith; and Burt Solomons

Duringtheinterim, Speaker Laney charged the Select Committeeon Judicid Interpretationsof Law
with examining the decisions of Texas appelate courts over the last five years to identify those decisons
that:

(1) dearly faled to properly implement legidative purposes,
(2) found two or more statutes to bein conflict;

(3) held a gtatute to be uncondtitutiond;

(4) expressly found a statute to be ambiguous; or

(5) expresdy suggested legidative action.

The Committee was directed to make recommendations for corrective legidation in response to
the Committee's findings. To the extent possible, corrective legidation proposed by the Committee should
have the purpose of effectuating the origind legidative intent of the statutes considered by the court and

should not recommend other substantive changes.

The Committee has completed their hearings and investigations and has issued the following
findings. Each member approved dl sections of the report.

The Chairman wishesto express gppreciation to the Committee membersand their saffs; Jonathan
Davis, Texas Legidative Council; and any other Texas Legidative Council staff members who provided
vauable information for this report.
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Review of Identified
Appellate Court Decisions



|. DECISIONSCLEARLY FAILING TO PROPERLY
IMPLEMENT LEGISLATIVE PURPOSES

FLEMING FOODS OF TEXAS, INC., v. RYLANDER, 6 SW.3d 278 (Tex. 1999).

Issue: Can ataxpayer who pays salestax to avendor, not directly to the state, request atax refund
from the state under a provision in the Tax Code drafted by the Texas Legidative Council as part of the
datutory revison program if the codified provison is phrased differently from the prior law, which did not
permit the taxpayer to request such a refund?

Holding: A taxpayer isentitled to request atax refund under the law as drafted by the legidative
council and enacted by thelegidature, notwithstanding departurefrom prior law. Wherespecific provisons
of a"nonsubstantive' codification prepared by the Texas L egidative Council pursuant to Section 323.007,
Government Code, and the code asawhole are direct, unambiguous, and cannot be reconciled with prior
law, the codification, rather than the prior, repeded statute must be given effect, evenif amistakeismade
in the nonsubgtantive codification and the codification process results in a substantive change to the prior
law.

Inthefina andyss, it isthe Legidature that adopts codifications, not the
Legidative Council, and it isthe Legidature that specificaly repeds prior enactments.
The codifications enacted by the Legidature are the law of this State, not the prior,
repeded law. When thereis no room to interpret or construe the current law as
embodying the old, we must give full effect to the current law. Generd statements of
the Legidaurée's intent cannot revive repeded satutes or override the clear meaning of
anew, more specific statute.

JOYNER V. STATE, 921 SW.2d 234 (Tex. Crim. App. 1996); RAY v. STATE, 919 SW.2d 125
(Tex. Crim. App. 1996).

Issue: Whether the failure of atria judge to admonish a defendant of the consequences of a
violation of deferred adjudication probation as specifically required by Section 5(a), Article 42.12, Code
of Crimina Procedure [as that section existed a the time of trid and before amendment], rendered
involuntary a defendant's guilty plea.  Section 5(a) specificaly required a trid judge to "inform the
defendant oraly or in writing of the possible consequences under Subsection (b) of this section of a
violaion of probation.”

Holding: In RAY, the court opined that the order of proceedingsin a crimina case supports the



view that a defendant need not be informed of the Section 5(b) consequences until after the defendant is
placed on probation and that thereisno policy reasonto requireatria court to inform every defendant who
pleads guilty of the possible consequences of aviolation of deferred adjudication, because unlessthetria
court decides to defer adjudication, there is no reason to tell the defendant what might happen if the
defendant violates the terms and conditions of probation. In JOYNER  the court affirmed the defendant's
adjudication of guilt and sentence following revocation of probation "based on this Court's recent ruling in
Ray."

We concludethat Sec. 5(a) does not require, either infeloniesor
misdemeanors, that the defendant entering an open plea of guilty or nolo
contendere be informed prior to his pleaof the possible consequences under Sec.
5(b) of a probation violation. Therefore, the falure to provide the information
does not render such a plea involuntary. 919 SWw.2d 125, 127



II. DECISIONSFINDING TWO OR MORE
STATUTESTO BE IN CONFLICT

NIXSON v. MOBIL OIL CORPORATION, 928 SW.2d 245 (Tex. App.--Houston [14th Dist.]
1996, no writ).

Statutes found in conflict: Article 6432, Revised Statutes, imposing ligbility on railroad
companies for injuries to their employees, and Section 406.034(b), Labor Code, a provision in the
Workers Compensation Act, requiring an eection by an injured employee to preserve a cause of action
at common law or under a statute.

Holding: Looking at the object sought to be obtained by the statutes, the circumstances under
which the statutes were enacted, the legidative history of the statutes, and the consequences of the
dternative constructions, the court held that Section 406.034(b), Labor Code, controlsover Article 6432,
Revised Statutes.

EVANS V. C. WOODS, INC., 1999 WL 787399 (Tex. App.--Tyler 1999, no pet.).

Satutes found in conflict: Subsection (b), Section51.014, Civil Practice and Remedies Code,
"Appea From Interlocutory Order,” and aportion of Rule 683, Texas Rulesof Civil Procedure, "Form and
Scope of Injunction or Restraining Order.” Section 51.014(b) provides that "[a]n interlocutory apped
under Subsection (8) shdl have the effect of staying the commencement of atrid inthetria court pending
resolutionof the apped.” In pertinent part, Rule 683 providesthat "[t]he apped of atemporary injunction
shdl condtitute no cause for dday of thetrid.”

Holding: The conflict between these two provisons lies in whether the trid date is to be stayed
pending an interlocutory apped. Both provisions, however, presupposethat atria date has been setin
the temporary injunction order asrequired by Rule 683. Thus, the court held that Section 51.014(b) does
not absolve atria court from its Rule 683 duty to include in a temporary injunction order an order setting
the cause for trid on the merits.  The court did not address whether the trid dateisto be stayed pending
an interlocutory apped.

LEDERMAN v. ROWE, 3 SW.3d 254 (Tex. App.--Waco 1999, no pet.); GASKILL v.
SNEAKY ENTERPRISES, INC., 997 SW.2d 296 (Tex. App.--Fort Worth 1999, rev. denied);
DAVISv. COVERT, 983 SW.2d 301 (Tex. App.--Hous. [1st Dist.] 1998, rev. dism'd w.0.}.).

Statutes found in conflict: Subsection (d), Section 28.053, Government Code, "Hearing on



Apped," which provides that the judgment of the county court or county court at law on the gpped from
agmdl damscourt isfina, and Section 51.012, Civil Practice and Remedies Code, "Apped or Writ of
Error to Court of Appedls,” which gives a court of appedls jurisdiction over cases in which the amount in
controversy exceeds $100.

Holding: When datutes conflict, the specific statute controls. In this instance, the specific
provisons of Section 28.053(d), Government Code, prevail over thegeneral provisonsof Section51.012,
Civil Practice and Remedies Code.

BURKE v. STATE, 6 SW.3d 312 (Tex. App.--Fort Worth 1999, pet. filed).

Satutes found in conflict: Section 22.02(a)(1), Pend Code, "Aggravated Assault,” afelony of
the second degree, and Section 49.07, Pend Code, "Intoxication Assault,” afelony of the third degree.

Holding: In cases where a special statute provides for the prosecution of conduct otherwise
punishable under agenera statute, an “irreconcilable conflict™ exists and due process and due course of
law dictatethat the accused be prosecuted under the specid provision, in keeping with presumed legidative
intent. The court held that in circumstances as before the court, Section 49.07, the specific intoxication
assault satute, prevails over Section 22.02(8)(1), the generd aggravated assault Statute.

STATE v. SALINAS, 982 SW.2d 9 (Tex. App.--Houston [1st Dist.] 1997, pet. ref'd).

Satutes found in conflict: Section 37.02, Pena Code, "Perjury,” a Class A misdemeanor, and
Section 254.041, Election Code, "Criminal Penalty for Untimely or Incomplete Report,” a Class C
misdemeanor.

Holding: Section 254.041 supersedesthe perjury statute in the Penal Code. Where, ashere, the
narrow provision (Section 254.041) provides for alesser range of punishment than the general (Section
37.02), anirreconcilable conflict exists and due process and due course of law dictate that the accused
be prosecuted under the specia provison. The specia provison prevails as an exception to the genera
provision.

STATE exrel. O'CONNELL, 976 S\W.2d 902 (Tex. App.--Dallas 1998, no pet.).
Satutes found in conflict: In only one particular and only to the extent they both reate to a

defendant's waiver of trid by jury, Article 1.13(a), Code of Crimina Procedure, which requires that a
defendant's waiver be made "in person by the defendant in writing in open court” and Article 27.14(a),



Code of Crimina Procedure, which providesthat in amisdemeanor caseajury may bewaived and aplea
of guilty made ether by "the defendant or his counsdl.”

Holding: Becausethe defendant persondly signed ajury waiver and persondly appeared, theissue
was not before the court, and the court expresdy did not decide which statute would contral.

DAVILA v. STATE, 961 SW.2d 610 (Tex. App.--San Antonio 1997, no pet.).

Satutes found in conflict: Section 481.106, Hedth and Safety Code (Controlled Substances
Act), a the time the case was decided and before repeal in 1993, providing that delivery of the amount of
cocaine gpecifiedin indictment punishable by imprisonment and by fine not to exceed $20,000, and Section
12.32, Pena Code, providing that first degree felony punishable by imprisonment and by fine not to exceed
$10,000.

Holding: The generd ruleisthat the pecific Statute controls over the generd statute. Sincethere
was an irreconcilable conflict asto the possible fine, the specid provision of Section 481.106, Hedth and
Safety Code, prevailed over the generd provision of Section 12.32, Pena Code.

STATE ex rel. CURRY v. GILFEATHER, 937 SW.2d 46 (Tex. App.-- Fort Worth 1996, no
writ).

Statutesfound in conflict: Section25.0012, Government Code, "Exchange of Judgesin Certain
County Courtsat Law and County Criminal Courts," and Section 74.121, Government Code (Texas Court
Adminigration Act), "Transfer of Cases, Exchange of Benches."

Holding: Because Section 74.121 wasenacted later intimethan Section 25.0012, Section 74.121
prevails. Section 311.025(a), Government Code (Code Construction Act).

GREENWOOD v. STATE, 948 SW.2d 542 (Tex. App.--Fort Worth 1997, no pet.); DITTOE v.
STATE, 935 SW.2d 164 (Tex. App.--Eastland 1996, no pet.).

Satutesfound in conflict: Section2(a), Article42.03, Codeof Criminal Procedure, and Sections
15(h)(2) and (3), Article42.12, Code of Criminal Procedure, relating to credit for jail time between arrest
on revocation warrant and revocation of community supervision.

Holding: Following the ingtructions in Section 311.026, Government Code (Code Construction
Act), the court held that Sections 15(h)(2) and (3), Article 42.12, the specific statute, control over Section



2(a), Article 42.03, the more generd dtatute.

STATE v. WARNER, 915 SW.2d 873 (Tex. App.--Houston [1st Dist.] 1995, pet. ref'd),
abrogated by SMITH v. STATE, 960 SW.2d 372 (Tex. App.--Houston [1st Dist.] 1998, pet.
ref'd); STATE v. MANCUSO, 903 SW.2d 386 (Tex. App.--Houston [1st Dist.] 1995, pet.
granted), aff'd, 919 SW.2d 86 (Tex. Crim. App. 1996).

Satutesfoundinconflict: Section 15, Article42.12, Codeof Criminal Procedure, the mandatory
community supervison law, and Section 12.42(d), Pena Code, the habitual offender law.

Holding: Both statutes were enacted in the same bill, Senate Bill No. 1067 (Chapter 900), Acts
of the 73rd Legidature, Regular Session, 1993. Applying the canons of statutory congtruction cited, the
court held that the specific provisonsof the mandatory community supervision law control over thegenerd
provisons of the habitud offender law.

MELTON v. STATE, 993 SW.2d 95 (Tex. 1999).

Satutes found in conflict: Subsection (a), Section 74.301, Property Code, "Delivery of
Property to Comptroller,” and Article 17.02, Code of Crimina Procedure, "Definition of 'Bail Bond'."

Holding: Section 74.301(a), Property Code, which requires a holder of abandoned property to
deliver the property to the comptroller, isagenera provison. Article 17.02, Code of Criminal Procedure,
on the other hand, specificaly provides that cash bail bonds deposited in a court's registry may only be
released on order of the court. The court held that because a specific statute will prevail over agenerd
datute if the statutes conflict, Article 17.02 controls over Section 74.301 if the abandoned property in
issue is an abandoned cash bail bond.

SHARKEY v. STATE, 994 SW.2d 417 (Tex. App.--Texarkana 1999, no pet.).

Satutes found in conflict: Section 1, Article 42.01, Code of Criminal Procedure, "Judgment,”
and Subsection (@), Section 74.094, Government Code, "Hearing Cases."

Holding: Section 1, Article 42.01, Code of Crimina Procedure, providesthat "[a] judgment is
the written declaration of the court signed by thetrid judge. ..." Section 74.094(a), Government Code,
providesthat "[d district or statutory county court judge may hear and determine amatter pending in any



digtrict or statutory county court in the county . . ." and that "[t]he judge may Sign ajudgment or order in
any of thecourts. . .." The court held that Article 42.01 controls and it is necessary that at least one of
the judges participating in acrimind tria heer dl or part of the case asthetrid judge.

POLEDORE v. STATE, 8 SW.3d 22 (Tex. App.--Houston [14th Dist.] 1999, pet. filed).

Satutes found in conflict: Subsection (b), Section 311.031, Government Code (Code
Congtruction Act), "Saving Provisons," and Section 1.18, Chapter 900, Acts of the 73rd Legidature,
Regular Session, 1993.

Chapter 900, the 1993 reenactment of the Pend Code, reclassfied offenses smilar to the
appellant's as gatejail felonies from third degree felonies. The sentences the defendant received were for
third degree felonies. The issue before the court was whether the former law or the new Penal Code
should be applied.

Section 311.031(b) provides that "[i]f the pendty, forfeiture, or punishment for any offenseis

reduced by areenactment, revision, or anendment of agtatute, the pendty, forfeiture, or punishment, if not
aready imposed, shall be imposed according to the statute as amended.”

Section 1.18, Chapter 900, limits the applicability of the amended Pend Code to offenses
committed on or after September 1, 1994, the effective date of that act; provides that "an offense is
committed before the effective date if any eement of the offense occurs before September 1, 1994"; and
states that "an offense committed before the effective date is covered by thelaw in effect when the offense
was committed, and the former law is continued in effect for that purpose.”

Holding: The court held that because the Court of Crimina Appeds has previoudy resolved
conflicts between Section 311.031(b) and specific enabling legidation regarding changes to the Pend
Code, theenabling legidation accompanying the new Penad Code controls, and the defendant was properly
sentenced.

McLENDON v. TEXAS DEPARTMENT OF PUBLIC SAFETY, 985 SW.2d 571 (Tex.
App.--Waco 1998, pet. filed).

Satutes found in conflict: Section 7, Article 42.12, Code of Crimina Procedure, and Section
1(4), Article 4413(29¢), V.A.C.S., before repeal and reenactment in 1997 as Section 411.171(4),
Government Code.



Holding: Section 7, Article 42.12, Code of Criminal Procedure, provides that when a court has
set aside averdict and dismissed the indictment, the accused is "released from all pendties and dissbilities
resulting from the offense or crime of which he has been convicted or to which he has pleaded guilty.”
Because the pertinent provisons of the community supervison law and the concealed handgun licensing
statute address a Smilar subject matter, they are in pari materia and must be construed together. The
court held that the specific provision, Section 7, Article 42.12, controls over the broad statutory definition
of the term "convicted" found in Section 1(4), Article 4413(29¢¢).

RAMOS V. STATE, 928 SW.2d 160 (Tex. App.--Houston [14th Dist.] 1996, pet. ref'd).

Satutesfound in conflict: Section481.112, Health and Safety Code, which proscribesdelivery
of a controlled substance by the offer to sall a controlled substance, and Section 482.002, Hedth and
Safety Code, which proscribes the ddivery of a smulated controlled substance accompanied by the
representationthat thesmulated controlled substanceisactualy acontrolled substance. Theappdlant was
convicted under Section 481.112 for having offered to sdll cocaine, which turned out to be dominoes
packaged to look like cocaine.

Holding: The court held that Sections 481.112 and 482.002 are in pari materia, that when
datutes arein pari materia, the state should charge the accused under the more specific statute if it
proscribes the particular conduct in which the accused engages, and that under the facts of the case the
gopdlant could not be prosecuted under Section 481.112, but instead had to be prosecuted under Section
482.002, the specific Satute.

GONZALEZ v. STATE, 915 SW.2d 170 (Tex. App.--Amarillo 1996, no pet.).
Statutesfoundinconflict: Theenhancement provisionsof Section 12.42(d), Pend Code, relating
to any felony conviction, and the requirement of Section 15(a), Article42.12, Code of Criminal Procedure,
related to the suspension of the sentence of a person convicted of a Sate jail felony, as those sections
existed before amendment in 1995.
Holding: The court examined the legidative history of Senate Bill 1067, which crested Sate jall

felonies, as wdl as the subsequent amendments to Section 12.42(d) and Section 15, Article 42.12, and
held that Section 12.42(d), Pena Code, does not apply to a person convicted of a state jail felony.

SIMMONS V. STATE, 944 SW.2d 11 (Tex. App.--Tyler 1996, pet. ref'd); PHUONG THAI
THAN v. STATE, 918 SW.2d 106 (Tex. App.--Fort Worth 1996, no pet.).

Satutesfound in conflict: Section 311.031(b), Government Code, the"saving provisons' clause

10



of the Code Congtruction Act, and the "'saving provisions clauses’ in Senate Bill 1067, 73rd Legidature,
Regular Session, 1993.

Holding: In SIMMONS at the time of the offensefor which the gppd lant was convicted, Section
481.112(b), Health and Safety Code, provided that delivery of less than 28 grams of a controlled
substance (crack cocaine) wasafirst degreefe ony, punishable by imprisonment for life or for 5to 99 years
and afinenot to exceed $20,000. Effective September 1, 1994, Senate Bill 1067 amended the Hedlth and
Safety Codeto make ddivery of lessthan one gram of acontrolled substance agtatejall felony, punishable
by aterm of 180 days to two years and a fine not to exceed $10,000.

In PHUONG THAI THAN, at the time of the offense for which the appellant was convicted and
placed on probation, Section 30.04, Pend Code, provided that burglary of a motor vehicle was a third
degree fdony, punishable by imprisonment for 2 to 10 years and afine not to exceed $10,000. Effective
September 1, 1994, Senate Bill 1067 amended the Pend Code to make burglary of a motor vehicle a
Class A misdemeanor, punishable by afine not to exceed $4,000, confinement for a term not to exceed
one year, or both. After September 1, 1994, appellant's probation was revoked and appel lant sentenced
asathird degree fdon. On gpped, gppellant claimed that he should have been sentenced as a Class A
misdemeanor.

Inboth SIMMONS and PHUONG THAI THAN, the court held that in including the specific
"'saving provisons clauses’ in Senate Bill 1067, the legidature expressed a clear intention that the law in
effect a the time the offense was committed would govern the disposition of cases involving offenses
committed before 1994, and furthermore, because Section 311.026(b), Government Code, (Code
Congtruction Act), provides that when two statutes conflict, the specific controls over the generd,
particularly when the specific provisionisthe later enactment, that Section 311.031(b), Government Code,
does not apply to the 1994 amendments to the Health and Safety Code and to the Penal Code, and the
"'saving provisons clauses’ in Senate Bill 1067 prevall.

AVERY v. STATE, 963 SW.2d 550 (Tex. App.--Houston [1st Dist.] 1997, no writ).

Satutes found in conflict: Section 54.697, Government Code, a specid Harris County juvenile
law master statute, and Section 201.005, Family Code, the genera family law associate judge Statute.

Holding: After reviewing both statutes, it is clear that amaster or associate judge cannot preside
under both the genera family law associate judge statute and the Harris County juvenile law master Statute.
Section’54.697 prevailsover Section 201.005 for two reasons: itisaspecid provisonandit wasoriginaly
enacted later in time. Section 311.026(b), Government Code (Code Construction Act).

11



IN RE HATHCOX, 981 SW.2d 422 (Tex. App.--Texarkana 1998, no pet.).

Satutesfound in conflict: Section 157.062(d), Family Code, and Rules2 and 247, Texas Rules
of Civil Procedure.

Holding: Section 157.062(d), Family Code, provides that if a motion for enforcement of child
support isjoined with another claim, " (1) the hearing may not be held before 10 am. on the first Monday
after the 20th day after the date of service; and (2) the provisions of the Texas Rules of Civil Procedure
goplicable to the filing of an origind lawsuit apply.” Rule 2, Texas Rules of Civil Procedure, provides
"[t]hese rules shal govern the procedure in the justice, county, and district courts of the State of Texasin
al actions of a civil nature, with such exceptions as may be hereinafter stated.” Rule 247 provides that
"[€very suit shdl betried wheniitis called, unless continued or postponed to afuture day or placed at the
end of the docket to be caled again for trid in itsregular order” and that "[n]o cause which has been st
upon the tria docket of the court shall be taken from thetrial docket for the date set except by agreement
of the parties or for good cause upon motion and notice to the opposing party.”

Section 157.062(d), Family Code, not Rules of Civil Procedure, governs notice and hearing
requirements for an amended moation for enforcement of child support, which isjoined with another clam.
A hearing on the motion may not be held earlier than thefirst Monday after the 20th day following service.

RENT v. STATE, 949 SW.2d 418 (Tex. App.--Houston [14th Dist.] 1997), aff'd, 982 S.W.2d
382, (Tex. Crim. App. 1998).

Satutesfoundin conflict: Defendant was convicted of the misdemeanor offense of unwarranted
menta health commitment under Section 571.020(a), Hedlth and Safety Code.  In 1993 the legidature
nonsubstantively codified Section 571.020 and repeal ed itspredecessor Satute, Article5547-19, Vernon's
TexasCivil Statutes. Both Article 5547-19 and Section 571.020 provided that the offense of unwarranted
menta health commitment was punishable by afine not to exceed $5,000 or by imprisonment in the county
jal not to exceed two years. Also in 1993, the legidature amended Article 5547-19 to change the
maximum term of confinement for a violation from two yearsto oneyear. The court stated that "[a]s the
code and amendment to the statute conflict, the amended statute controls.™

1 The appeals court appears to have reached the correct conclusion, but on an incorrect reading of the Code
Construction Act. Thecourt recognized that Section 311.031, Government Code, governstheeffect to begiventoacode
provision and an amended statute: " Section 311.031(c) providesthat (1) therepeal of astatute by acode does not affect
an amendment, revision or reenactment of the statute by the same legislature that enacted the code and (2) the
amendment, revision, or reenactment is preserved and given effect as part of the code provision that revised the statute
so amended, revised, or reenacted.” Having said this, the court continued: "In addition, section 311.031(d) provides
that if any provision of acode conflicts with a statute enacted by the samelegislaturethat enacted the code, the statute
controls (emphasis added). . . . Therefore, article 5547-19, as amended, is to be given effect as part of section 571.020

12



WILSON v. STATE, 944 SW.2d 444 (Tex. App.--Houston [14th Dist.] 1997), aff'd, 977 S.W.2d
379 (Tex. Crim. App. 1998).

Statutesfoundinconflict: Section 311.031(b), Government Code, the"saving provisons' clause
of the Code Congtruction Act, which providesthat when two statutes conflict the specific contrals, and the
"'saving provisions clauses’ in Senate Bill 1067, 73rd Legidature, Regular Sesson, 1993.

Holding: Atthetimeof the offensefor which appellant was convicted, Section 481.115(b), Hedlth
and Safety Code, provided that possession of lessthan 28 grams of a controlled substance (cocaine) was
a second degree felony punishable by aterm of 2 to 20 years confinement and a fine not to exceed
$10,000, and Section 12.42(d), Penad Code, increased therange of punishment to 25 yearsto life because
appdlant had two prior felony convictions. Effective September 1, 1994, Senate Bill 1067 amended the
Hedlth and Safety Code and the Penal Code to make possession of |essthan one gram of cocaine adate
jail felony punishable by aterm of 180 days to two years and a fine not to exceed $10,000.

Held that in including the specific "'saving provisons clauses' in Senate Bill 1067, the legidature
expressed aclear intention that the law in effect a the time the offense was committed would govern the
disposition of cases involving offenses committed before 1994, and furthermore, because Section
311.026(b), Government Code (Code Construction Act), provides that when two statutes conflict, the
gpecific controls over the generd, particularly when the specific provision is the later enactment, Section
311.031(b), Government Code, does not apply to the 1994 amendments to the Health and Safety Code
and the Pend Code, and the "'saving provisons clauses’ in Senate Bill 1067 prevall.

BURD v. ARMISTEAD, 982 SW.2d 31 (Tex. App.--Houston [1st Dist.] 1998, pet. denied).
Statutes found in conflict: At the time the case was decided and before amendment in 1999, the
definitionof "costs' in Section 34.21(e)(2), Tax Code, and the definition of "costs' in Section 34.21(i), Tax

Code.

Holding: Because the legidature enacted Section 34.21(e)(2) three days after it enacted Section
34.21(i), the court held that the definition in Section 34.21(€)(2) isthe intended definition.

MEDNICK v. TEXAS STATE BOARD OF PUBLIC ACCOUNTANCY, 933 SW.2d 336

unless there is a conflict in which event article 5547-19 controls." The court's reference to and reliance on Section
311.031(d) was not necessary.

13



(Tex. App.--Austin 1996, writ denied).

Satutes found in conflict: Section 22(f), Texas Public Accountancy Act (Article41a, Vernon's
Texas Civil Statutes), asthat law existed before codification in 1999 as Chapter 901, Occupations Code,
which provided that an accountant's motion for rehearing to the Texas State Board of Public Accountancy
must be filed within 15 days of the rendition of the order, ruling, or decison complained of, and Section
2001.146(a), Government Code (Administrative Procedure Act), which required thet, in order to preserve
the right to appeal the board's decision to digtrict court, a party must file amotion for rehearing not later
than the 20th day after the date on which the party was notified of the adverse action.

Holding: Because the Public Accountancy Act fully incorporated the Administrative Procedure
Act, which provides the minimum standards for judicia review of agency decisons, the court held that the
Adminidrative Procedure Act's 20-day period controlled over the Public Accountancy Act's 15-day

period.

SIMMONS V. TEXAS STATE BOARD OF DENTAL EXAMINERS, 925 S\W.2d 652 (Tex.
1996).

Satutesfoundinconflict: Section 3(a), Denta Practice Act (Article4548h, Vernon's Texas Civil
Statutes), asthat law existed before amendment in 1997, which provided that a dentist has 30 days from
the date of a license revocation to seek judicia review in district court, and Section 2001.145(a),
Government Code (Adminigtrative Procedure Act), which required an aggrieved person to file atimely
motion for rehearing before the board of dental examiners before filing an gpped to district court.

Holding: A dentist could not be required to comply with the Administrative Procedure Act by
waiting for the board of denta examinersto overrule amotion for hearing because the dentist may not be
assured of atimely gpped todidtrict court. A petition for judicid review in district court filed within the 30-
day period provided by the Dental Practice Act was sufficient to invokethejurisdiction of thedigtrict court.

SMITH v. TARRANT COUNTY BAIL BOND BOARD, 997 S.W.2d 870 (Tex. App.--Fort
Worth 1999, rev. denied).

Satutesfound in conflict: Article2372p-3, Vernon's TexasCivil Statutes, relatingtothelicensing
and regulation of bail bondsmen (nonsubstantively revised in 1999 as Chapter 1704, Occupations Code),
and Articles6252-13c and 6252-13d, Vernon' s Texas Civil Statutes, relating respectively tothedigibility
of persons with criminal backgrounds for certain occupations, professons, and licenses and to the
suspengion, revocetion, or denia of licenses to persons with crimina backgrounds (in pertinent parts,
nonsubstantively revised in 1999 as Subchapters A and B, Chapter 53, Occupations Code).
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Holding: Itisclear that in regard to occupationa licensing, Articles 6252-13c and 6252-13d are
generd statutes, contrasted with Article 2372p-3, which specificaly regulates the business and licensing
of ball bondsmen and their agents. The court held that the licensing procedure for bail bondsmen is
exdusvey governed by Article 2372p-3, the specific statute, and that Articles 6252-13c and 6252-13d,
the general Statutes, do not apply to that procedure.
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IIl. DECISSONSHOLDING A STATUTE UNCONSTITUTIONAL

SOUTHWEST TRAVIS COUNTY WATER DISTRICT v. CITY OF AUSTIN, 2000 WL
12894 (Tex. App.--Austin 2000).

Holding of unconstitutionality. HouseBill No. 3193 (Chapter 844), Actsof the74th Legidature,
Regular Session, 1995, creating the Southwest Travis County Water Didtrict, isan unauthorized loca law
violative of Section 56, Article 111, Texas Condtitution.

HAWK LEASING COMPANY, INC. v. TEXAS WORKFORCE COMMISSION, 971 S.w.2d
598 (Tex. App.--Dalas 1998, no pet.).

Holding of unconstitutionality: Section61.063(a)(2), Labor Code, requiresan employer seeking
judicid review of the Texas Workforce Commission's determination of an employee's wage claim to send
the amount of the award to the commission for deposit in an interest-bearing account. The court held that
this requirement is congtitutiona but that Section 61.063(b), Labor Code, which conditions an employer's
right to apped on the employer's compliance with Section 61.063(8)(2) or filing of an affidavit of inability
to pay, is uncondtitutiona as violative of the open courts provison in Section 13, Article |, Texas
Condtitution.

CITY OF AUSTIN v. CITY OF CEDAR PARK, 953 SW.2d 424 (Tex. App.--Austin 1997, no
writ).

Holding of unconstitutionality: Section 42.024, Local Government Code, which alows an
adopting municipdity to compd ardeasing municipdity to trandfer part of its extraterritoria jurisdiction,
is a loca law regulating the affairs of the City of Audtin violative of Section 56, Article 111, Texas
Condtitution.

MAPLE RUN AT AUSTIN MUNICIPAL UTILITY DISTRICT v. MONAGHAN, 931 SW.2d
941 (Tex. 1996).

Holding of unconstitutionality. Section 43.082, Loca Government Code, enacted in 1995 and
expiring on the last day of 1996, authorizing certain municipa utility digricts lying within a municipdity's
extraterritoria jurisdiction to dissolve and requiring the affected municipality to take ownership of the
digtrict's assets and assume its debts, is an invaid loca law under Section 56, Article Ill, Texas
Condtitution, because the Maple Run a Augtin Municipd Utility Didrict is the only digtrict in the state
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quaifying for the specia treatment under Section 43.082.

COMMISSION FOR LAWYER DISCIPLINE v. BENTON, 980 SW.2d 425 (Tex. 1998, cert.
denied 119 S.Ct. 2021).

Holding of unconstitutionality: Rule 3.06(d), Texas Disciplinary Rulesof Professional Conduct,
provides that "[a]fter discharge of thejury from further consideration of amatter with which the lavyer was
connected, the lawyer shdl not ask questions of or make comments to a member of that jury that are
caculated merely to harass or embarrassthe juror or to influence his actionsin future jury service."

The court held that "embarrass’ is fadly vague, tha it runs afoul of the notice aspect of the
vagueness doctrine because "men of common intelligence must necessarily guess' a what gpeech might
embarrass ajuror, and that it likewise implicates the doctrine's concern with arbitrary enforcement, being
S0 "sandardless’ that the Commission for Lawyer Discipline can only look to its own "persond
predilections’ to determine whether an atorney's speech is embarrassing.

HIXSON v. STATE, 1 SW.3d 160 (Tex. App.--Corpus Christi 1999, no pet.); FRENZEL v.
STATE, 963 SW.2d 911 (Tex. App.--Waco 1998, pet. ref'd); EX PARTE BARNES, 959
SW.2d 313 (Tex. App.--Fort Worth 1997, pet. dism'd as improvidently granted); STATE v.
CONDRAN, 951 SW.2d 178 (Tex. App.--Dalas 1997, pet. dism'd asimprovidently granted).

Holding of unconstitutionality: Thecourt held that Article 28.061, Code of Criminal Procedure,
asthat satute existed before amendment in 1997, to the extent the statute barred a crimina prosecution
based on an untimely indictment, unnecessarily shifted the focus from releasing the accused to infringing on
the state's ability to obtain an indictment within a certain time frame and was unconditutiond as violative
of the separation of powers clause in Section 1, Article I1, Texas Condtitution.

JIMERSON v. STATE, 957 SW.2d 875 (Tex. App.--Texarkana 1997, no pet.).

Holding of unconstitutionality: Section 15(h)(2), Article 42.12, Code of Crimina Procedure,
whichgrantsdiscretion to atria judge to grant adefendant credit for time served between arrest and guilty
plea, is uncongtitutiond as violative of the due process clause in Section 19, Article |, Texas Condtitution.
LONG v. STATE, 931 SW.2d 285 (Tex. Crim. App. 1996).

Holding of unconstitutionality: Section 42.07(a)(7), Penal Code, the "stalking" provisonof the
1993 harassment statute, is uncongtitutionally vague under the First Amendment to the United States

17



Conditution.

EX PARTE BATES, 978 SW.2d 575 (Tex. Crim. App. 1998, no pet.).

Holding of unconstitutionality: Section 15(h)(2), Article 42.12, Code of Crimina Procedure,
provides that "[a] judge may credit againg any time a defendant is required to serve in a state jail felony
fadility time served by the defendant in county jail from the time of the defendant's arrest and confinement
until sentencing by thetrid court.”

The court held that the statute, to the extent that it provides a trid court with discretion to grant
credit againgt time served, violates Section 19, Article |, Texas Condtitution, in that it denies credit for
periods of confinement pursuant to amotion to arevocation of community supervison. The availability of
discretion to decide whether an individua should receive credit for time spent in jail before a revocation
hearing condtitutes a punitive policy that may chill the defendant's decision to exercise the defendant's
congtitutiona right to a pre-revocetion hearing.

TEXAS BOLL WEEVIL ERADICATION FOUNDATION, INC. v. LEWELLEN, TEXAS
BOLL WEEVIL ERADICATION FOUNDATION, INC. v. ABBOTT, 952 S\W.2d 454 (Tex.
1997).

Holding of unconstitutionality. Subchapter D, Chapter 74, Agriculture Code, which governsa
date program for boll weevil eradication, was held to represent an overly broad delegetion of legidative
authority to a private entity and to be uncongdtitutional as violative of Section 1, Article 1l, Texas
Condtitution.

CENTRAL APPRAISAL DISTRICT OF ROCKWALL COUNTY v. LALL; DALLAS
CENTRAL APPRAISAL DISTRICT v. W. V. GRANT EVANGELISTIC ASSOCIATION,
INC., 924 SW.2d 686 (Tex. 1996).

Holding of unconstitutionality. At the time of the case and before amendment in 1997, the
second prong of Section 42.08(b)(1), Tax Code, which provided that ataxpayer forfaitstheright tojudicial
review of an appraisa review board's determination of the taxable value of property if the taxpayer does
not timely pay an amount of ad valorem taxes for the year under gpped equd to the ad valorem taxes
imposed againg the property in the preceding year, was held facidly uncondtitutiond as violative of the
open courts provision in Section 13, Article |, Texas Congtitution.

HAYS COUNTY APPRAISAL DISTRICT v. MAYO KIRBY SPRINGS, INC., 903 Sw.2d
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394 (Tex. App.--Austin 1995, no writ).

Holding of unconstitutionality. Section 42.225, Tax Code, asthat Satute existed at thetime of
trid and before amendment in 1993, was held uncongtitutiona in purporting to authorize binding arbitration
on a property owner's motion and over objection by the interested appraisa district because: (1) it
impermissbly delegated judicia power and processto aperson (the arbitrator) outsidethejudicial system,
contrary to Section 1, Article V, Texas Conditution, which vests the judicid power of the ate in the
courts; (2) it violated the separation of powers principle of Section 1, Article II, Texas Condtitution; (3)
it frustrated the appraisa digtricts and courts condtitutional duty and function to assure equality and
uniformity in ad valorem taxation under Section 1, Article V111, Texas Congdtitution; and (4) it purported
to authorize secret proceedings in the public function of taxation in violation of the "open courts' provison
of Section 13, Article |, Texas Condtitution.
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V. DECISIONS EXPRESSLY FINDING A
STATUTE TO BE AMBIGUOUS

CAMPBELL v. WALKER, 2000 WL 19143 (Tex. App.-~-Houston [14th Dist.] 2000).

Finding of ambiguity. Under Section F, Article 5.14, Texas Business Corporation Act, asthat
dtatute existed at the time of the action, if a shareholder of a corporation brought an action againgt the
corporation without "reasonable cause,” the court could avard expenses to the defendant corporation.
The gatute is ambiguous because it does not specify whether the existence of reasonable cause must be
determined by thetrid court or by thejury.

Resolution of ambiguity: Applying the rules of statutory congtruction in Section 311.023,
Government Code, the court held that the trid court must decide if the shareholder filed the suit without
reasonable cause.

NABISCO, INC. v. RYLANDER, 992 S\W.2d 678 (Tex. App.--Austin 1999, pet. denied).

Finding of ambiguity: Section 171.104(1), Tax Code, relating to franchise tax deductions
atributable to sales of food exempted from sales and usetax, isambiguous because that section does not
gpecify thetiming of the sdle.

Resolution of ambiguity: The comptroller's construction of the statute, that Section 171.104 tax
exemptionisredtricted to interstate sdesin which the sales are made a the same time as the shipment and
not to intrastate salesin which the sales are made after shipment, was upheld as reasonable and correct.

CITY OF PLANO V. PUBLICUTILITY COMMISSION, 953 S\W.2d 416 (Tex. App.--Austin
1997, no writ).

Finding of ambiguity: Section 3.2555(a), Public Utility Regulatory Act of 1995 (Article 1446¢-0,
Vernon' s Texas Civil Statutes), relating to atelephone utility applicant for acertificate of operating authority
or asarvice provider certificate of operating authority, is ambiguous.

Resolution of ambiguity: The Public Utility Commission's interpretation of the Statute, that the
goplicant is not required to first obtain, or a least apply for, a franchise from the municipdity in which it
intends to provide service before the Public Utility Commission may issue the certificate, was upheld as
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congstent with the purposes of the act and the legidature's intent in enacting the act.

CAMPBELL v. MacGREGOR MEDICAL ASSOCIATION, 966 S.\W.2d 538 (Tex.
App.--Houston [1st Dist.] 1997, writ granted); aff'd in pertinent part, 985 S\W.2d 38 (Tex. 1998).

Finding of ambiguity: Althoughthelimitation provisonsin Section 10.01, TexasMedicd Liahility
and Insurance Improvement Act (Article 4590i, Vernon's Texas Civil Statutes), clearly satethat aliability
clam may not be commenced againgt "a health care provider or physician" more than two years after
the occurrence of the breach of duty or tort, to exclude professiona associations from the gpplication of
the limitations period would "thwart express legislative intent."

Resolution of ambiguity: Notwithsanding the plain language of the specific provison of the
datute, the court held that there was strong evidence, including other provisionsof Article 4590i, that the
legidature intended a broader meaning to the statute and intended to include professiona associations
providing hedth care as physcians within the meaning of 'health care provider” and the statute was
consirued accordingly.

GLASSCOCK UNDERGROUND WATER CONSERVATION DISTRICT v. PRUIT, 915
S\W.2d 577 (Tex. App.--El Paso 1996, no writ).

Finding of ambiguity: Senate Bill No. 1634 (Chapter 653), Actsof the 71t L egidature, Regular
Session, 1989, created the Santa Rita Underground Water Conservation Digtrict. The parties agree that
language in the bill relating to the inclusion of territory in the Santa Rita Underground Water Consarvation
Didrict isambiguous.

Resolution of ambiguity: The resolution of the controversy turns on the interpretetion of the
legidative intent behind certain annexation provisons in the bill and Sections 51.714 and 52.521, Water
Code, and it is reasonable to infer from the legidative history thet the legidature compromised by initidly
dlowing certain landowners to choose the appropriate digtrict for their particular land use. The law is
construed accordingly.

IN RE MISSOURI PACIFIC RAILROAD COMPANY, 998 SW.2d 212 (Tex. 1999).
Finding of ambiguity: The reference in Subsection (b), Section 15.018, Civil Practice and
Remedies Code, "[Venue in suit brought under] Federa Employers Liability Act and Jones Act,” to the

defendant's "principa office" in this state could support more than one reasonable interpretation and
therefore is ambiguous.
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Resolution of ambiguity: The court held that thelegidative history supportsthe conclusion that:
"(1) acompany may have more than one principd office, (2) the 'decision makers who conduct the'daily
affairs of the company are officids who run the company day to day, (3) amere agent or representetive
is not a 'decison maker' nor is a principa office one where only decisons typical of an agency or
representative are made, and (4) aprincipd officeis not an office clearly subordinate to and controlled by
another Texas office."

TEXASWATER COMMISSION v. BRUSHY CREEK MUNICIPAL UTILITY DISTRICT,
917 SW.2d 19 (Tex. 1996).

Finding of ambiguity: The court of appeds hed that "[a]t minimum, the provisons of section
12.013, [Water Code,] on the one hand, and sections 11.036 and 11.041, [Water Code,] on the other
hand, create an ambiguity asto what exactly are the conditions under which the Commisson may fix the
rates at which water issupplied under contract in caseslikethe present.” BRUSHY CREEK MUNICIPAL
UTILITYDISTRICT v. TEXASWATER COMMISI ON, 887 S.\W.2d 68, 73 (Tex. App.--Austin 1994).

Resolution of ambiguity: The court of gppeds resolved the ambiguity rather smply by an
examinaion of the historica evolution of the statutes in question. 887 SW.2d 68, 73. The court of
apped s held that the water commission lacked authority to establish rates in the case because the statute
conferred jurisdiction on the commission to set rates only at the request of awater purchaser and that the
commission's rate-making authority was limited to cases in which the seller appropriates state water, but
the party seeking to invoke the commission's jurisdiction was awater supplier.

The supreme court reversed the judgment of the court of gppedls. The supreme court applied
certain principles of statutory construction: that the court's ultimate purpose is to effect the legidature's
intent, that the legidature's later interpretation of an ambiguous Statute is highly persuasive, and that the
congtruction of a statute by an agency charged with its execution is entitled to serious consideration. The
supreme court concluded that the legidature did not intend the limitations on the scope of the water
commisson's wholesale rate-making authority inferred by the court of appeals, and that the interpretation
of the agency that affirmatively interpreted thelaw to dlow petitions by water supplierswasnot incons stent
with the legidature's intent. In addition, the supreme court stated that the legidative history of Section
12.013(d), Water Code, coupled with the lack of any limiting languagein Section 12.013(a), led the court
to conclude that the water commission's rate-making authority under Section 12.013(a) is not limited to
instances in which the water supplier appropriates state water.

EX PARTE WHITESIDE, 1999 WL 391552 (Tex. Crim. App. 1999).
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Finding of ambiguity. Thelanguagein Section 4, Article 11.07, Code of Criminal Procedure,
"[Habeas Corpus| Procedure After Conviction Without Death Pendty," relating to asubsequent gpplication
to a "challenge to the conviction" can be interpreted two ways.

Resolution of ambiguity. Consdering the legidative higory, the statute was construed to mean
that a"challenge to the conviction™ does not include a chalenge to a parole revocation determination.

BROWN v. STATE, 943 SW.2d 35 (Tex. Crim. App. 1997).

Finding of ambiguity. Section 5(a), Article 42.12, Code of Criminal Procedure, asthat Satute
existed before amendment, which requires the trial court give certain information to a defendant, is
ambiguous becauseit does ot specify when theinformation must be provided or explainthe effect of atrid
court'sfailure to give the information.

Resol ution of ambiguity: From the ambiguous|egidative history, the court held thet thelegidature
intended the information to be provided before the defendant is placed on probation but that a defendant
isentitled to relief only if the defendant can show harm by thefailure of the court to provide theinformation
in atimely manner.

LANE v. STATE, 933 S\W.2d 504 (Tex. Crim. App. 1996).

Finding of ambiguity: The requirement in Section 3(a)(5), Article 38.22, Code of Criminal
Procedure, that an ora statement made by a defendant is not admissible unless the defendant's attorney
is"provided with" an accurate copy of al recordings of the defendant is ambiguous becauseitiscapable
of two meanings, i.e., that counsel merely be given accessto a copy of arecording or that actua delivery
of the recording is required.

Resolution of ambiguity: Thelegidative higtory isnot conclusive but, given the object sought by
the statute and the consequences of the differing congtruction, the court held that “provide' meansto”make
availableor furnish." Accordingly, when thetapeswereintroduced into evidence and therefore available
to the defendant in the clerk's office, the state had "provided” the tape.

TIGNER v. STATE, 928 SW.2d 540, (Tex. Crim. App. 1996).

Finding of ambiguity. Section 3(a), Article 38.22, Code of Criminal Procedure, requiresthat a
complete and accurate recording of a defendant's confession be provided to defense counsel more than

23



20 days before the commencement of ‘the proceeding.” The meaning of "proceeding” is ambiguous
because aliteral reading of the term does not denote which step or steps constitute "the proceeding” for
the purpose of the Statute.

Resolution of ambiguity. The legidative history, including statements in the record from the
senator who proposed the 20-day rule on the floor of the senate, indicates the legidature's intent that the
court strictly advance its purpose to declare inadmissible a custodid statement not provided to defense
counsel with ample time to effectively chalenge its admisshility. Only by interpreting 'proceeding” to
include vair dire is the legidative purpose advanced.

STATE v. EDMOND, 933 S\W.2d 120 (Tex. Crim. App. 1996).

Finding of ambiguity. Section 39.02(a)(1), Penal Code, ("Official Oppression") issusceptible
to more than one rationa interpretation and is ambiguous because it isimpossible to discern its meaning,
based upon the text itself.

Resolution of ambiguity: Because it is presumed that the legidature intended to enact a
conditutionad statute and that intent provides a dight indication of the legidatures resolution that
"knowledge of illegality’ modifies 'mistreatment” under the statute, the court held that a defendant
charged under Section 39.02(a)(1) must mistreat another and must also know that the conduct is crimina
or tortious. In addition, it is not necessary that the indictment allege that the defendant's conduct was
actudly unlawful.

PERKINSv. GROFF, 936 SW.2d 661 (Tex. App.--Dallas 1996, writ denied).

Finding of ambiguity. Thereferencetotheword"hearing" in Section 74.053, Government Code,
which dlows a party to object to the assgnment of a trid judge before the firdt "hearing” or trid, is
ambiguous.

Resolution of ambiguity. The court held that the statute contemplates a presentation of argument
accompanied by judicid examination and a ruling; that a'hearing” need not take place in a courtroom
while the assgned judge Sits on the bench in the presence of counsd; and that this congtruction isthe just
and reasonabl e result intended by the legidature when it enacted the Statute.

BINGHAM v. STATE, 915 SW.2d 9 (Tex. Crim. App. 1994); 913 SW.2d 208 (Tex. Crim. App.
1995).
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Finding of ambiguity: Inorigina submission, aplurdity of the court concluded that Article 38.14,
Code of Crimina Procedure, providing that a conviction cannot be had upon the ‘testimony” of an
accomplice, may be read as including at least some out-of-court statements not made under oath, in
addition to evidence given in court or under oath.

Resolution of ambiguity. On the state's motion for rehearing, the court held that the legidative
intent in enacting Article 38.14, providing that a conviction cannot be had upon the testimony of an
accomplice witness unless corroborated by other evidence, can be effectuated by reading that statute to
embrace only thein-court “testimony* of an accomplice, thus resolving any ambiguity that may be present
in the statute’' s use of the word "testimony.”

FAIN v. STATE, 986 SW.2d 666 (Tex. App.--Austin 1998, pet. ref'd).

Finding of ambiguity. Infootnote 9 to its opinion, the court sated that Article 31.09(a), Code
of Crimind Procedure, which prescribes amanner of changing venue that permitsadigtrict court, with the
agreement of the prosecutor and the defendant, to accomplish a change of venue while maintaining the
cause on its own docket and presdeover thetria inthe courthouse of the county to which venue has been
changed, "is somewhat ambiguous.”

Resolution of ambiguity: In dictum, because Article 31.09 became effective nine months after
the parties agreed to try the case in another county without aforma change of venue, the court held that
it did not believe that Article 31.09 requiresaformal change of venueto docket the cause in the new court
before the benefit of not forwarding the cause to the docket of the new court is available. Such a
construction would render the new procedure meaningless.

MARTIN v. DEPARTMENT OF PUBLIC SAFETY, 964 SW.2d 772 (Tex. App.--Austin
1998, no pet.).

Findingof ambiguity: Section 724.015(3), Transportation Code, providesthat beforerequesting
a person to submit to the taking of a blood or bresth specimen for intoxication testing purposes, the
arresting officer shal warnthe person that if an analysis of the specimen shows the person had an acohol
concentrationof 0.10 or more, the person'sdriver'slicensewill beautomaticaly suspended. Thecourt held
that the legidature's use of the word "had" as opposed to "have' in Section 724.015(3) is "somewhat
ambiguous” In isolation, the statutory warning does not make it clear whether the suspension will be
imposed as a consequence of the licensee's sate of intoxication a the time he or shewas driving or at the
time he or she takes the bresth test.
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Resolution of ambiguity: The court held that the statutory warnings cannot possibly be intended
to reference alicensee's Sate of intoxication while driving because an after-the-fact breath test can never
revedl thelicenseesexact dcohol concentration a thetime of the offense, since some delay between arrest
and tedting isinevitable.

HENDERSON v. STATE, 962 S\W.2d 544 (Tex. Crim. App. 1997), cert. denied, 525 U.S. 978,
119 S. Ct. 437 (1998).

Finding of ambiguity: Article38.23, Codeof Crimina Procedure, which providesinreevant part
that "[n]o evidence. . . obtained in violation of any provisonsof the. . . laws of the State of Texas. . . shdl
be admitted in evidence againgt the accused on the trid of any crimina case” is ambiguous as to whether
it gpplies to vidlations of the attorney-client privilege rule and whether a violation of the attorney-client
privilege is necessarily aviolaion of the law.

Resolution of ambiguity. The court held that the obviousresolution isthet the privilegemust yidd
to some extent; i.e, to the extent necessary to satisfy the policy interest in question. A third party need
show only areasonable possibility of the occurrence of acontinuing or future crimelikely to result in serious
bodily injury or death to compe disclosure of the privileged informetion. If the privilege was legitimately
required to yield, then no law violation exigts, and thefruits of the privileged communication are not barred
from evidence by Article 38.23.

EX PARTE JONES, 957 S\W.2d 849 (Tex. Crim. App. 1997).

Finding of ambiguity. Section 3g(a)(2), Article 42.12, Code of Criminal Procedure, provides
that the provisons of Section 3 do not apply to adefendant if it is shown that a deadly weapon "was used
or exhibited during the commission of ' felony offense or during immediate flight therefrom.” The court
stated that in its view there are two ways to read the Satute. Firgt, the statute can be read (as did thetria
court) that theword "d" inthe phrase"afdony” isused to mean the use of adeadly weagponin "any" fdony
is sufficient for the statute to apply. The other way isto read theword "a" aspart of the phrase"afdony,”
used to distinguish the case &t trid from misdemeanor offenses and that thefelony offensereferred toisthe
same as that being tried.

Resolution of ambiguity: After reviewing the legidative higory of the hill that added the

ambiguous provison and determining that the legidators statements show that the legidature focused on
the punishment for the offense for which the defendant is being tried and the use or exhibition of adeadly
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weapon during the commission of that offense, the court held that Section 3g(a)(2), Article 42.12, requires
the use of adeadly wegpon to be made during the transaction from which aconviction for afdony offense
is obtained.

EX PARTE TORRES, 943 SW.2d 469 (Tex. Crim. App. 1997).

Finding of ambiguity: The phrase "fina dispogtion” in Section 4(a), Article 11.07, Code of
Crimina Procedure, relating to a subsequent application for a writ of habeas corpus, can have various
meanings, ranging from stuations in whichamere dismissd without prejudice will suffice to Stuations thet
require an adjudication on the merits.

Resolution of ambiguity. After reviewing thelegidative history of the bill that added Section 4(a)
to Article 11.07, the court held that a "fina digpogtion” of an initia writ of habeas corpus mugt entall a
disposition relating to the merits of dl the cdaimsraised; i.e., a decisonthat decides the meritsor makesa
determination that the merits of the applicant's clams can never be decided.

CUELLAR V. STATE, 957 SW.2d 134 (Tex. App.--Corpus Christi 1997, pet. ref'd).

Finding of ambiguity. Section 49.08, Pena Code, "Intoxication Mandaughter,” includes as an
element that the defendant causes the desth of "another." Section 1.07, Penal Code, defines"another” to
meana"person,” "person’” toincludean "individud," and "individud" to mean "ahuman being who has been
bornandisdive" However, the phrasehas been born and isaive' does not specify at what point intime
the individua needs to have been born and been dive.

Resol ution of ambiguity: The court held thet, in applying the statutory definition *has been born
and isdive" to the facts of the case, a child who is born and dive for a period of time before dying asa
result of prenatd injuriesisan"individua" under Section 1.07, Pena Code, and a"person” under Section
49.08, Penal Code.

LOVING v. STATE, 947 SW.2d 615 (Tex. App.--Austin 1997, no writ).

Finding of ambiguity. In footnote 2 to itsopinion, the court stated that the part of Article 36.16,
Code of Crimina Procedure, "Find Charge,” that provides that "[]fter the argument begins no further
charge shdl be given to thejury unlessrequired by the improper argument of counsd or the request of the
jury, or unlessthe judge shdl, in his discretion permit the introduction of other testimony, and in the event
of such further charge, the defendant or his counsd shdl have the right to present objections in the same
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manner as prescribed in Article 36.15" is"unclear and ambiguous. E.g., the State arguesthat thisprovison
givesthetria court discretion to give an Allen charge without thejury'srequest, whilethe gppellant argues
that it is necessary for the jury to request an Allen charge before it should be given.”

Resolution of ambiguity. The court held that thetria court did not err in giving the Allen charge
before the jury indicated it was unable to reach a verdict and deadlocked. 1n the concluding sentence of
footnote 2, the court noted that "the Court of Crimina Appedls, without regard for article 36.16, haslong
approved the submission of Allen charges.”

STATE v. ROBERTS, 940 S\W.2d 655 (Tex. Crim. App. 1996).

Finding of ambiguity: Article44.01, Code of Crimina Procedure, enumeratesthe circumstances
under which the stateisentitled to gppedal an order of acourtinacriminal case. Subsection (a)(5) provides
that the state is entitled to appedl an order that "grants a motion to suppress evidence, a confession, or
an admission." The court concluded that the phrase "motion to suppress evidence" is ambiguous.

Resolution of ambiguity. Applying the legidature's directive in Section 311.023, Government
Code (Code Construction Act), that in construing a statute a court should attempt to ascertain the
consequences of a particular congtruction, the court held that the phrase "motion to suppress evidence"
in Article 44.01(a)(5) is limited to motions that seek to suppress evidence on the basis that the evidence
wasillegaly obtained.

RAMOSv. STATE, 934 SW.2d 358 (Tex. Crim. App.), cert. denied, 520 U.S. 1198, 117 S. Ct.
1556 (1996).

Finding of ambiguity: Article 18.02, Code of Crimina Procedure, relates to the categories of
items for which asearch warrant may beissued. Subsection (11) of Article 18.02 includes"person.” The
guestion before the court was whether the body of adead person quaifiesasa”person” under Subsection
(11). The court stated that the word "person™ in Article 18.02 does not appear to have a clear and
unambiguous meaning.

Resolution of ambiguity. Applying the legidature's directive in Section 311.023, Government
Code (Code Congtruction Act), that in construing a statute a court should attempt to ascertain the object
sought by the statute and the consequences of a particular congtruction, the court held that the term
"person” in Article 18.02(11) refersto both aliving person and a dead person.
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PORTER v. STATE, 996 SW.2d 317 (Tex. App.--Austin 1999, no pet.).

Finding of ambiguity: Section 43.26, Penal Code, Possesson or Promotion of Child
Pornography, as that statute existed before amendment, insofar as it proscribes possession of "material
containing a filmimage," isambiguous. From the legidative history, the statute does not gppear to have
been intended by the legidature to apply to computer datafiles and aviewer program on acomputer hard
drive.

IN RE J.C.H., 1999 WL 1244424 (Tex. App.--San Antonio 1999, no pet.).

Finding of ambiguity: Subsection (b), Section 56.01, Family Code, "Right to Appedl," permits
the gpped of an order of adjudication of delinquency notwithstanding that the adjudi cation order wassigned
more than 30 days before the date of the notice of appeal. The court found the language ambiguous
"because, if read literdly, it could be congtrued to permit an indefiniteright of apped on the guilt/innocence
stage whenever it occurred even though the disposition had long since caused the rendition of a fina
judgment.”

Resolution of ambiguity: The court stated thet it did not believe that the legidature intended to
generae the ambiguous result with its chosen language. Rather, the more logica congtruction is to alow
issues relating to adjudication to be gppeded within the time provided for timely gpped of thedisposition
order, the equivaent to the Sgning of ajudgment.

BAPTIST VIE LE v. STATE, 993 SW.2d 650 (Tex. Crim. App. 1999).

Finding of ambiguity: Subsection (a), Section’52.02, Family Code, "Releaseor Delivery [of child
taken into custody] to Court," provides that a person who arrests a child "without first taking the child to
any place other than ajuvenile processing office designated under Section 52.025" may take certain actions
in connection with the child. Subsections (a) and (b), Section 52.025, Family Code, "Designation of
Juvenile Processing Office,” provide that the juvenile court may designate an office or room as"thejuvenile
processing office" and that achild may be detained in ajuvenile processing office only for certain purposes.
The court found someambiguity inthe phrase ™ designated juvenile processing office” that thetext of Section
52.02 and Section 52.025 do not completely resolve.

Resolution of ambiguity. Based on the legidative history of Section 52.025, in particular the
explanation of the senate sponsor of the bill that enacted Section 52.025, the court held that asingle office
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cannot smultaneoudy qudify as both ajuvenile processing center under Section 52.025 and an office or
officid desgnated by the juvenile court under Section 52.02(a).

IN THE MATTER OF D.I.B., 963 S\W.2d 862 (Tex. App.--San Antonio 1998), aff'd, 988
SW.2d 753 Tex. 1999).

Finding of ambiguity. Section 3g, Article 42.12, Code of Crimina Procedure, limits the
circumgtances in which atrid judge can grant community supervision in an adult proceeding and in generd
does not permit the tria judge to grant community supervison for offenses listed in that section. Asto
whether Section 3g appliesto juvenile proceedings, the court stated that " [t]his confusionisunderstandable
in light of the absence of either datutory law or case law explicitly indicating whether the limitations of
Section 3g apply to juvenile proceedings. This ambiguity illustrates the confusion that sometimes results
from adjudicating juvenile ddinquency for crimind offenses as civil proceedings.”

Resolution of ambiguity. "[A]mbiguities can be clarified by reying on the overal purposes of
juvenile law as specified inthe Family Code," including Section 54.04(d)(l), which providesthat "the court
or jury may . . . place the child on probation on such reasonable and lawful terms as the court may
determineg,” and Section 54.04(l), which provides that a "court or jury may place a child on
probation . . . for any period . ..." Thecourt held that because the legidature could have stated its intent
that Section 3g apply to juvenile proceedings in 1993 when it amended Section 3g and severd Family
Code provisions relating to probation for juvenile offenders, but did not, the amendments "indicate that
section 3g does not gpply to adjudications of juvenile ddinquency.”

SCOTT v. YOUNTS, 926 SW.2d 415 (Tex. App.--Corpus Christi 1996, writ denied).

Finding of ambiguity: Section 14.055(c), Family Code [recodified in 1995 as Section 154.126,
Family Codg], instructs courtsto consider variousfactorswhen ordering child support to bepaid by certain
obligors whose monthly net resources exceed $6,000. After gpplying the child support guidelinesfor the
first $6,000 of net resources, the court may order additional amounts of support based on the net incomes
of the parties and the proven needs of the child. "The 'needs of the child'. . . isan ambiguoustermwhich
has never been defined by the [Family] Code.”

Resolution of ambiguity: No resolution per se. The court of gppeals concluded that the " needs

of the child" are to be determined by courts in their discretion on a case-by-case basis.

MIAMI INDEPENDENT SCHOOL DISTRICT v. MOSES, 989 SW.2d 871 (Tex.
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App.--Austin 1999, no writ).

Finding of ambiguity: Section 39.112, Education Code, isambiguous. Subsection (a) exempts
aschool digrictthet israted "exemplary” from"'requirementsand prohibitionsimposed under thiscode.”
Merely reading the text of the Statute does not reved the scope of the quoted language.

Resolution of ambiguity. The Texas Education Agency's congruction of statute, that Section
39.112 refers only to educational "requirements and prohibitions' and does not include the wedlth
equaization provisons under the school finance system, was upheld as reasonable and logical.

COALITION OF TEXANSWITH DISABILITIESv. SMITH, 1999 WL 816734 (Tex.
App.--Austin 1999, pet. filed).

Finding of ambiguity: Section 2(g), Architectural Barriers Act (Article 9102, Vernon's Texas
Civil Statutes), providing that "[t]he standards adopted under this article do not apply to a place used
primerily for rdigious rituas within ether a building or facility of a reigious organizaion,” is anbiguous
because both "place” and "ritual” are subject to at least two reasonable interpretations.

Resolution of ambiguity: The Court concluded that the legidature did not intend the Statute to
exempt entirerdigiousbuildingsor facilities, aswell asdl atached buildings, from the Architecturd Barriers
Act. Condruction of Section 2(g) by the Texas Department of Licensng and Regulation, thet religious
buildings and facilities are smply not subject to the requirements of the act, is incongstent with the intent
shown by the legidative history of Section 2(g) and is unreasonable.

BIRNBAUM v. ALLIANCE OF AMERICAN INSURERS, 994 SW.2d 766 (Tex.
App.--Austin 1999, rev. denied).

Finding of ambiguity: Section 552.112, Government Code, "Exception: Certain Information
Rdating to Regulation of Financia Ingtitutionsor Securities,” provides an exception to disclosure under the
open records law to "information contained in or relaing to examination, operating, or condition reports
prepared by or for an agency respongble for the regulation or supervison of financia inditutions or
securities, or both." The court held that the meaning of the term "financid indtitution,” as used in Section
552.112, is uncertain as to whether it was intended to include insurance companies.

Resolution of ambiguity: The court held that with nothing definite before it regarding the
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legidaturesintention, and having looked for guidancein the anal ogousfederal Freedom of Information Act
provision, insurance companies are not "financid ingtitutions' within the meaning of Section 552.112.

UNIVERSITY OF TEXAS MEDICAL BRANCH v. HOHMAN, 6 SW.3d 767 (Tex.
App.--Hous. [1st Dist.] 1999, pet. filed).

Finding of ambiguity. Beforereped and nonsubstantive codificationin 1999 as Section 301.413,
Occupations Code, "Retdiatory Action,” Section 11, Nurse Reporting Act, Article4525a, Vernon's Texas
Civil Statutes, provided that "[a] person has a cause of action against an . . . agency . . . or other person
that suspends or terminates the employment of the person or otherwise disciplines or discriminates against
the person for reporting under [the Act]." The court held that the term "agency” is used ambiguoudy in
Section 11, inthat it could refer to "sate agencies,” "home hedth agencies” or both.

Resolution of ambiguity. There was no resolution of ambiguity. Theissue beforethe court was
whether the legidature had by dear and unambiguous language waived sovereign immunity for dlaims of
retaliation under the Nurse Reporting Act. Having found Section 11 ambiguous, the court concluded that
there was no clear and unambiguous waiver of sovereign immunity.

McMILLAN v. TEXAS NATURAL RESOURCES CONSERVATION COMMISSION, 983
SW.2d 359 (Tex. App.--Austin 1998, pet. denied).

Finding of ambiguity. Section 49.231, Water Code, and a commisson rule authorize the
impogtion of standby fees on "undeveloped property.” The statute defines "undevel oped property” solely
in terms of whether facilities and services are "availabl€’ to serve the property, but neither the statute nor
the rule defines "available”" The court held that the word "available" isnot, in context, susceptible of only
one interpretation, that it is uncertain what the legidature intended the word to mean in the complex
circumstancesin which theword is used, that theword istherefore open to construction by the commission
that must adminigter the statutory scheme, and that the commission'sresulting interpretation that "available’
is synonymous with capacity currently available, abeit on a firg-come, fird-served basis, is entitled to
serious congderation and weight as to be meaning property to be assigned to the word "available” in
context.

Resolution of ambiguity. The court concluded that the Texas Natural Resource Conservation
Commission's interpretation of the statute to allow assessment of standby feesfor aparticular tract if there
is adequate capacity actudly available for immediate use on thetract, eveniif thereisnot sufficient capacity
for projected utility demand after full didtrict development, is sustained as neither plainly erroneous nor
inconggtent with the relevant provisions of the atute and the rule.
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TEXASUTILITIES ELECTRIC COMPANY v. SHARP, 962 SW.2d 723 (Tex. App.—-Austin
1998, pet. denied).

Finding of ambiguity: "Confusion about the proper interpretation of [Section 171.109, Tax
Code, (relating to acorporation's franchisetax liahility)], arisesfor two reasons. Firgt, section 171.109(b)
requires corporations to compute ‘debt’ according to GAAP [generdly accepted accounting principles],
while GAAP technicaly spesks in terms of 'liabilities rather than 'debt.’” Second, section 171.109(b)
contains a proviso at the beginning, but the proviso does not enumerate the exceptions to which it refers
or how extensive those exceptions are.”

Resolution of ambiguity: The court Sated thet, as a generd rule, substantia weight should be
given to an adminigtrative agency's contemporaneousinterpretation of an ambiguous satute, solong asthe
interpretation is reasonable, especialy when the agency has specid expertiseinthe area. The court aso
looked at the history behind the legidature's enactment of Section 171.109. The court concluded that the
computationof deductible"debt" for franchisetax purposesrequires, first, that the"debt” bealiability under
GAAP and, second, that it satisfy the restricted definition of "debt" in Section 171.109(3)(3).

SIMPLEX ELECTRIC CORP. v. HOLCOMB, 949 SW.2d 446 (Tex. App.--Austin 1997, writ
denied).

Finding of ambiguity. The two relevant statutes were Sections 409.011 and 409.021, Labor
Code. Atissuewasthe Texas Workers Compensation Commission'sdecision that acarrier'sinadvertent
failure to contest compensability by the 60-day deadline imposed by Section 409.021 does not giverise
to the employer's right to contest compensability. The appedals pand decision stated that to dlow an
employer to chalenge compensahility after itscarrier had inadvertently missed the 60-day deadlinewould
sanction an easy circumvention by the carrier of itsobligationunder Section 409.021 to initiate benefits or
to timely contest compensaiility.

Resolution of ambiguity. The court Sated that the construction of astatute by an agency charged
with itsexecution is entitled to serious consideration aslong as the congtruction is reasonabl e and does not
contradict the plain language of the statute, that the appeals panel’s interpretation does not contradict the
statutory language, and that an inadvertent failure to act within the 60-day deadline is not an acceptance
under Section 409.021.

LE v. FARMERS TEXAS COUNTY MUTUAL INSURANCE COMPANY, 936 S.W.2d 317
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(Tex. App.--Houston [1st Dist.] 1996, writ denied).

Finding of ambiguity: Article 5.06-3(b), Insurance Code, defines "persona injury protection”
(PIP) as provisons in amotor vehicle ligbility policy that provide for certain payments to persons for dl
reasonable expensesarising fromthe accident. Thesatute doesnot, however, define"theaccident,” and
the issue before the court was "whether the legidature intended PIP in an auto liability insurance policy to
cover injuries from any accident that happens to occur in a car or only those injuries that result from
automobile accidents.” The court of gppedls cited an earlier opinion, REED v. DEPARTMENT OF
LICENSING & REGULATION, 820 SW.2d 1 (Tex. App.--Austin 1991, no writ), in which the court
stated that "[w]hen the meaning of a dtatutory provison is unclear, in doubt, or ambiguous, the
interpretation placed upon the provison by the agency is entitled to weight.”

Resolution of ambiguity. The court noted with approva that the State Board of Insurance,
pursuant to itsstatutory duty to prescribe policy forms, had interpreted "the accident” to mean only "amotor
vehide accident” and held that " [w]ithin the context of automobileliability insurance, thelegidaureintended
al types of coverage, induding liability, uninsured motorist and persond injury protection, to belimited to
motor vehicle accident Stuations.  Therefore, when article 5.06-3(b) refersto ‘the accident,’ it means the
motor vehicle accident for which the legidature created automobile ligbility insurance.”



V. DECISIONSEXPRESSLY SUGGESTING
LEGISLATIVE ACTION

STRAITWAY TRANSPORT, INC. v. MUNDORF, 6 SW.3d 734 (Tex. App.--Corpus Christi
1999, Rule 53.7(f) motion filed).

Issues: In pertinent part, whether, in asuit brought by the driver of atruck against the owner and
keeper of caves that the truck struck while on Interstate Highway 37, the jury was properly given a
standard negligence ingruction that dlowed for liability if the calves owner had not exercised reasonable
carein alowing the calvesto wander on the roadway and whether the court should extend thelaw to create
agpecid sandard of care for landowners who graze cattle adjacent to highways.

Holding: The jury was properly given the stlandard negligence ingtruction. The court declined to
extend the law to create a specid duty.

Suggestion for legidlative action:

This accident occurred on Interstate 37, a 135 mile stretch of controlled access
highway between San Antonio and Corpus Chridti, Texas, that does not pass through or
near any urban area until near itsends. Often, particularly a night, traffic isdight and the
65 mile per hour speed limit is observed as a minimum only, and the speed of traffic is
usudly greetly in excess of that legd maximum. With limited nighttime vison and traveling
at high speed, amotorist isin morta peril if he suddenly encounters cattlein hispath. For
the sefety of thetraveling public, livestock should be kept off dl highways, especidly those
that have high speed traffic, such asintersate highways.

The keepers of the livestock have control of the potentia for cettle to be roaming
loose near highways. Given the hazard to the traveling public and the &bility of only the
keepers to control the animals, perhaps the standard of ordinary care is too lax under
modern circumstances.

The proper forum for change is the legidature. It has enacted Agriculture Code
section 143.102 that prohibitslivestock ownersfrom "knowingly™ permitting their stock to
roam on the highway. TEX. AGRIC. CODE ANN. § 143.102 (Vernon 1982). The
Texas supreme court in Beck v. Sheppard, 566 S.W.2d 569, 572-73 (Tex. 1978)
declined to change the standard to presume negligence of ahorse owner under statute and
andyzed the standard of care under a"common-law” duty for the owner to act with due
care to keep horse from escaping onto the highway. Judgments have been upheld in many
cases for plaintiffs who have been injured by livestock on highways, when the Sandard is
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ordinary care. [Citations omitted.]
Any change in the standard of care for the keepers of livestock is a legidative

decision, and not for an intermediate appellate court.

WHITE v. EASTLAND COUNTY, 1999 WL 1018235 (Tex. App.--Eastland 1999, no pet.).

Issues. Whether acounty has alegd duty under Section 157.901, Local Government Code, to
provide aformer sheriff with legal counsd and pay for alegd defense againgt crimina chargesfor removing
a private fence blocking access to a county road, done at the direction of the commissioners court of the
county, and whether the county's decision not to providelegal counsdl or pay for a defense was protected
by sovereign immunity.

Holding: The requirement in Section 157.901 to provide counsd for county officids and
employees does not impose a duty on the county to provide counsdl to defend againgt crimind charges.
The county's decision not to provide counsdl was discretionary. Therefore, the county enjoyed sovereign
immunity from the former sheriff's suit.

Suggestion for legidlative action:

The policy issues are best considered by our legidature. The Texaslegidature has
addressed the problem of frivolous lawsuits againgt county employees and their cost of
counsdl in Section 157.901. Although there may be more safeguards againgt crimina
actions being filed than civil lawsuits, thelegidature may wish to consder when or if county
offidds and employees should be entitled to reimbursement for lega fees spent in
defending againgt crimina charges arising out of actions clearly done in the scope of their
duties.

EX PARTE LAWSON, 966 S.W.2d 532 (Tex. App.--San Antonio 1996, pet. ref'd).

Issue: Article 32.01, Code of Criminal Procedure, as that statute existed at the time and before
amendment in 1997, provided that the prosecution of a defendant be dismissed unless an indictment or
information is presented againg the defendant at the next term of court, unless good cause was shown for
the delay. Questions before court were: whether fact that grand jury for term during which the defendant
was arrested had dready been discharged at the time of the defendant’s arrest established good cause for
the state's failure to indict the defendant during the next term; and whether writ of habeas corpus seeking
relief for late indictment was made moot by return of indictment againgt defendant before the writ was
granted or any grounds for relief determined.
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Holding: Dismissa of grand jury did not excuse compliance with Article 32.01, but the Sate was
entitled to be heard asto whether other good cause existed for delay. Writ of habeas corpuswas not made
moot by return of indictment.

Suggestion for legidative action: In afootnote, the court Sated:

Asaresult, the operation of article 28.061[ "Dischargefor Delay"] imposesaless
reasonable sanction for article 32.01 dismissals in some didtricts than in others and we
invite the Legidature to reconsder this matter.

IN THE MATTER OF M.A., 935 SW.2d 891 (Tex. App.--San Antonio 1996, no pet.).

Issue: Whether Section 19.03(a)(8), Pena Code, "' Capital Murder [of individua under Sx years
of age]," requires knowledge of the victim’s age as a necessary eement of the offense.

Holding: The knowledge of the age of the murdered child is not arequired element of an offense
under Section 19.03(a)(8), Penal Code. McCollister v. State, 933 SW.2d 170, 172 (Tex. App.--
Eastland 1996, no pet.).

Suggestion for legidative action: Footnote 1 to the opinion reads as follows:

We note that after reviewing thelegidative history, it isclear that 19.03(a)(8) was
enacted in response to an outcry over deaths of children under the age of six at the hands
of their caregivers. Although there is brief mention of whether the prosecution would be
required to show that the accused had knowledge of the victim's age, no definitive stance
was taken on that issue. Hearings on Tex. S.B. 13 Before Senate Criminal Jurisprudence
Committee, 73rd Leg. R.S. (Mar. 9, 1993) (Statement of Senator Buster Brown). We
recognize that the Legidature may not have considered this type of fact scenario when
enacting the gtatute, but we are not at liberty to insert additional dements into the plain
language based on our interpretation of the legidative higtory. . .. We cartainly invite the
Texas Legidature to clarify the gatute if they did not intend for Section 19.03(a)(8) to
apply to the fact scenario in this case.

LITTLETON v. PRANGE, 9 SW.3d 223 (Tex. App.--San Antonio 1999, rev. denied).
Issue: Whether atranssexua person who was born amale and was surgicaly atered to have the

physica characterigtics of awoman has standing under the wrongful desth and surviva statutesto sue as
the surviving "spouse’ of a man the person ceremonidly married in Kentucky.
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Holding: Texas (and Kentucky, for that matter), like most states, does not permit marriages
between persons of the same sex. Asametter of law, the plaintiff isamale. Asamaethe plaintiff cannot
be married to another made. Plaintiff's marriage wasinvaid and the plaintiff cannot bring a cause of action
as the surviving spouse of the deceased.

Suggestion for legidative action:

In our system of government it is for the legidature, should it choose to do o, to
determine what guiddines should govern the recognition of marriages involving
transsexuas. Theneed for legidative guiddinesis particularly important in thiscase, where
the claim being asserted is Satutorily-based. The statute defineswho may bring the cause
of action: asurviving spouse, and if the legidature intends to recognize transsexuds as
urviving spouses, the statute needs to address the guidelines by which such recognitionis
governed. When or whether the legidature will choose to address thisissue is not within
the judiciary's control.

IN RE SIMONEK, 3 S.\W.3d 285 (Tex. App.--Waco 1999, no pet.).

Issue. Whether it is mandatory or discretionary under Section 155.201(b), Family Code, for the
court in which a suit affecting the parent-child relationship is filed to transfer the proceeding to another
county wherethe child hasresided for sx monthsor longer and whether the court in which the suit wasfiled
and which has adjudged aparty to bein contempt should be alowed to assessthe party's punishment after
the transfer.

Holding: Under Section 155.201(b), Family Code, the transfer of the suit is mandatory. Under
Section 155.005(a), Family Code, once the suit is transferred, the transferring court retainsjurisdictionto
render only temporary orders. The transferring court is without any other authority and may not impose
punishment againg the contemnor.

Suggestion for legidative action:

We bdievethat acourt which has adjudged aparty in contempt should bealowed
to assess the punishment for that contempt. We urge the legidature to congder alowing
a court with continuing, exclusive jurisdiction to retain jurisdiction over the contempt
proceedings where the court has dready determined that its orders have been violated.

. . .Because thisissue of the punishment for an dready-determined contempt can
no longer be said to be a suit that affects the parent-child relationship, but rather relates
only to Simonek's continuing violations of court orders and disregard for the judicia
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system, we believe that a proceeding in this status should be excluded from the mandatory
transfer requirements of the Family Code.

TEXASSPECIALTY UNDERWRITERS, INC. v. TANNER, 997 SW.2d 645 (Tex. App.--Dallas
1999, rev. denied).

Issue: Whether under the nonrenewal notice provision in Section 5, Article 21.49-2B, Insurance
Code, ahomeowner'spolicy automatically renewson itsexpiration whentheinsured receivesatimely offer
to renew the policy but fails to respond to the offer beforethe policy'sexpiration date or otherwisefalsto
indicate a desire to renew the policy before expiration.

Holding: Absent clear language evidencing such anintent, the court will not read Section 5, Article
21.49-2B, Insurance Code, to require aninsurer to mail anotice of nonrenewa beforethe expiration date
after it has dready offered to renew the policy.

Suggestion for legidative action:

We notethat much of the confusion surrounding the gpplicaility of section5tothis
case results from the legidature's sllence regarding renewd offers. . .. Many states have
avoided thisconfuson by enacting specific guidelines and proceduresthat an insurer must
follow when it decides to renew an insurance policy. . . . We do not reach the issues
presented when an insurer fails to send an insured an offer to renew or sendsthe renewal
offer too closeto the expiration date of the current policy for theinsured to respond before
the policy expires. . . . However, they are just a few examples of the unanswered
questions that renewa offers present and that might be addressed by the legidature.

A & T CONSULTANTS, INC. v. SHARP, 904 SW.2d 668 (Tex. 1995).

Issues. Whether a proceeding againgt the comptroller of public accounts brought under the open
recordslaw, Chapter 552, Government Code, as Section 552.321 of that code existed beforeamendment
in 1999, seeking disclosure of certaininformation must be brought asan origina proceedingin the Supreme
Court or as an action for mandamus in adidrict court. Whether information sought from the comptroller
was exempted from required disclosure under the open records law.
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Holding: An action for mandamus againgt the comptroller under the open records law must be
brought in the Supreme Court under Section 22.002(c), Government Code. Some, but not dl, of the
information sought is excepted from required disclosure.

Suggestion for legidative action: Part 1V of the opinion includes the following:

Although we were able to resolve the issues raised in this proceeding, we
encourage the legidature to take another look at the civil enforcement provison of TORA.
See TEX. GOV'T CODE §552.321. . ..

... We invite the legidature to consder whether mandamus is the appropriate
remedy against agovernment officer or agency, or whether acourt order and/or judgment
declaring the requested records to be public information would be adequate. We further
suggest that the legidature exercise its condtitutional authority to specify which courts are
to have jurisdiction over remedia actionsto enforce TORA. See TEX. CONST. art. V,
883, 8.

ESCOBAR v. SUTHERLAND, 917 SW.2d 399 (Tex. App.--El Paso 1996, no writ).

Issue: Whether the Election Code authorizes a county chairman to resolve factud disputes from
sources other than public record or otherwise adjudicate compliance of acandidate's gpplication after the
10-day period in which he or she must review and submit the list of candidates.

Holding: Applying the plain language of the code and giving terms used their ordinary meanings,
the court concluded that the chairman loses both the individua responsibility and the individud authority
to accept or reject a candidate for a position on the ballot once he or she delivers his or her list of
candidates to the appropriate authority.

Suggestion for legidative action: Footnote 3 to the opinion reads as follows.

We note that current statutes describe the public officid in the ingant case asthe
county party "chairman.” However, wefurther notethat the Texas Supreme Court Gender
Bias Reform Implementation Committee has recommended that the L egidatureinsurethe
proper use of gender-neutra languagein our datutes. Wetrust that the Texas Legidature
will further those goa s and recommendationsin its next session. Order gppointing Gender
Bias Reform Implementation Committee, Misc. Docket No. 94-9175 (Oct. 18,
1994),GENDER BIAS TASK FORCE OF TEXAS, FINAL REPORT, Recs. 35 and
36, at 11 (1994).
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[NOTE: In the subsequent legidative session, the legidature enacted House Bill No. 1603, Chapter 864,
Acts of the 75th Legidature, Regular Sesson, 1997, "An Act rdaing to changing terminology involving
gender in the Election Code to gender-neutral terminology.”]
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Findings



Findings

1) The Committee finds that the Texas Legidative Council, within existing resources, is able to and
should perform an ongoing review of appellate decisions in which courts have®

a) Clearly failed to implement legidative purposes,
b) Found two or more statutes to be in conflict;

¢) Held agatute to be uncongtitutiond;

d) Expresdy found a datute to be ambiguous,

€) Expresdy suggested legidative action; or

f) Changed common law doctrines.

A report summarizing the review should be prepared by Legidative Council prior to each regular
legidative session and distributed to the chair of each standing substantive committees of the House
and the Senate, aswel| asthe presiding office of each chamber. The report should only inform the
committees and leadership of any appellate decisions as described above, without specific
recommendations for atutory change.

2 With regard to the cases identified during the Committee's interim study, the Committee
recommends the following:

a) Bring Evansv. C. Woods, I nc., 1999 WL 787399 (Tex. App.--Tyler 1999, no writ) to
the atention of the Committee on Civil Practicesto congder potentiad legidationthat would
apply time frames to the granting of appedable interlocutory summary judgments to
prevent last-minute postponement of trias. (on amotion by Rep. Solomons).

b) Bring Fleming Foods of Texas, Inc., v. Rylander, 6 SW.3d 278 (Tex. 1999) to the
attention of the House Committee on Ways and M eans with the respect to the question of
tax refunds and to the House Committee on State Affairs with respect to re-codification
language and effect. Both Committee's should be urged to determine if and how the
decision can be addressed and whether |egidative action is needed (on amotion by Rep.

2 Refer to tapes of the Select Committee on Judicial I nterpretations of Law hearing August 24, 1999, provided
by House Audio/Video Dept.

3 See Appendix A.
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d)

9

h)

Solomons).

Bring Lederman v. Rowe, 3 SW.3d 254 (Tex. App.--Waco 1999, no pet.); Gaskill
v. Sneaky Enterprises, Inc., 997 SW.2d 296 (Tex. App.--Fort Worth 1999, rev.
denied); Davisv. Covert, 983 SW.2d 301 (Tex. App.--Houston [1st Dist.] 1998, rev.
dism'd w.0j.) to the attention of the Committee on Civil Practices to determine the
potentia for legidation granting the Court of Appeds jurisdiction to hear an apped from
a county court trial de novo of a case gppedled from smal clams court. This may be
particularly appropriate for smal claims cases from populous counties in which justice
court have relatively high jurisdictiond limits. (on amotion by Rep. Bosse).

Bring Campbell v. Walker, 2000 WL 19143 (Tex. App.--Houston [14th Dist.] 2000)
to the attention of the Committee on Business and Industry and the Committee on Civil
Practices to review the potentid for legidation defining whether the existence of
“reasonable cause’ should be determined by the tria court or by the jury in cases under
Section F, Article 5.14, Texas Busness Corporation Act, (on a motion by Rep.
Solomons).

Bring Joyner v. State, 921 SW.2d 234 (Tex. Crim. App. 1996); Ray v. State, 919
SWw.2d 125 (Tex. Crim. App. 1996) to the attention of the Committee on Criminal
Jurisprudence to review whether existing law sufficiently addresses the requirements of
admonishment to a crimind defendant regarding the consequences of a violaion of a
condition of deferred adjudication probetion, as specificaly required by 8§ 5(a), Article
42.12, Code of Crimina Procedure. (on amotion by Rep. Dunnam).

Bring Lane v. State, 933 SW.2d 504 (Tex. Crim. App. 1996) to the attention of the
Committee on Crimina Jurisprudence to review the potentid for legidation answering the
question of whether ataped ord statement made by a defendant should be presented to
the defendant’ s attorney or whether mere access to the tape is sufficient (on amotion by
Rep. Dunnam).

Bring Coalition Of TexansWith Disabilitiesv. Smith, 1999 WL 816734 (Tex. App.-
- Audtin 1999, pet. filed) to the atention of the Committee on State Affairsto review the
potential for legidation regarding what congtitutes a “reasonable waiver” for religious
ingtitutions, under 8§ 2(g), Architecturd Barriers Act (Article 9102, Vernon's Texas Civil
Statutes) (on amotion by Rep. Gray).

Bring Birnbaum v. Alliance Of American Insurers, 994 SW.2d 766 (Tex.
App.--Austin 1999, rev. denied) to the attention of the Committee on Insuranceto review



)

K)

the potentia for legidation regarding 8 552.112, Government Code, "Exception: Certain
Information Relating to Regulation of Financia Ingtitutions or Securities” and whether an
insurance company has the right to clam such an exemption from disclosure of certain
documents (on amotion by Rep. Gray).

Bring Texas Specialty Underwriters, Inc. v. Tanner, 997 SW.2d 645 (Tex. App.-
-Dallas 1999, rev. denied) to the attention of the Committee on Insurance to review the
potentia for legidation to specify the circumstances under which guiddinesand procedures
universaly condtitute arenewa or non-renewa of an insurance policy under 8 5, Article
21.49-2B, Insurance Code (on amotion by Rep. Gray).

Bring University Of Texas Medical Branch v. Hohman, 6 SW.3d 767 (Tex.
App.--Hous. [1st Dist.] 1999, pet. filed) to the attention of the Committee on Civil
Practices and the Committee on Public Hedth to review the need for legidation to clarify
of term “agency” asstated in 8 301.413, Occupations Code, "Retdiatory Action,” and to
determine whether a waiver of sovereign immunity was intended (on a motion by Rep.

Gray).

Bring In Re Simonek, 3 SW.3d 285 (Tex. App.--Waco 1999, no pet.) to the attention
of the Committee on Juvenile Justice and Family Issues to review the need for legidation
daifying whether a transfer in a suit affecting the parent-child relationship under 8§
155.201(b), Family Code is mandatory when the child has resded in another county for
more than six months and whether the court in which the suit was origindly filed and which
has adjudged aparty to bein contempt should be allowed to assessthe party's punishment
after the transfer (on amotion by Rep. Goodman).

Bring Scott v. Younts 926 SW.2d 415 (Tex. App.--Corpus Christi 1996, writ denied)
to the attention of the Committee on Juvenile Justice and Family Issuesto review the need
for legidation clarifying what condtitutesthe“ needs of thechild” under § 14.055(c), Family
Code [recodified in 1995 as Section 154.126, Family Code] when courts order support
by certain obligors whose monthly net resources exceed $6,000 (on a motion by Rep.
Goodman).
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